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(Testimony of Adolph K. Eitner.) 

Q. What does it establish? 

A. It establishes a transaction price at which 
the [438] stock traded. 

@ So you subscribe to Mr.’ McCune’s views that 
the fair market value and the fair market price 
are two different things? 

A. Well, no, J thmk we have to go a litile 
further than that. I believe. for example, that a 
series of transactions in any security on the stock 
exchange represents fair market value. and the price 
is synonymous there. 

Q. I don’t believe that answers my question. 

A. Well, it does not. Let us hear the question 
again. 

Mir. Welyille: Tread it. 


(Question read.) 


(ies WMainvess: Let ns go hack to .our original 
question and the $1,000.00 a share on June 5, 1941. 


By Mr. Melville: 


Q. Could I have an answer to the last one first? 
A. No, I would rather hear the—I will say, no, 
I do not subscribe to his views that there is a dif- 
ference between price and value, assuming that your 
transaction which sets the price has all the circum- 
stances that you outlined. 
Q. What is vour definition of market price? 
A. You can have a market price—— 
Q. Can’t vou define market price? You use it. 


A. If you will bear with me a minute here, you 
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ean have a market price which is not a fair market 
value. In [489] other words, you can have duress 
which establishes a price. Now, if you have al! 
the factors in the transaction which 


Q. You may have misunderstood my question. 
T did not ask you to differentiate between fair 
market value and market price. [I simply asked you 
to define market price. 

A. Market price is the price at which the trans- 
action takes place. 

q. All right. What, then, is your definition of 
fair market value? 

A. My definition of fair market value would be 
the price at which a transaction, a purchase and 
sale, can be made between a willing and informed 
buyer and a willing informed seller without com- 
pulsion on either side. 

Q. So your definition of the two are different 
by they boil down to the same thing, don’t they? 

A. No, because your transaction does not neces- 
sarily always involve a willing buyer and _ seller. 
You have transactions that result from duress or 
pressure. 

Q. All right, let us talk about the transactions 
over the New York Stock Exchange today. Do they 
establish the fair market value of the stocks 


traded in? A. I think they do, ves. 
Q. Do they establish the market price of those 
stocks? A. Yes, they do. 


Q. Then is it your testimony that in all cases 
where they is not duress or a forced sale or some 
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(Tesamony of Adolph K. Hither.) 
verv unusual [440] extenuating circumstance, fair 
market value and market price are the same thing? 

A. Yes, I would sav that is the case, excluding 
extenuating circumstances. 

Q. All right. If in 1941, and we will assume on 
June 5, 1941, a willing buver under no compulsion 
to buy and not being under anv pressure of any 
kind and a willing seller that owned some of this 
stock bought and sold at &1.000.00 a share and the 
amount of the transaction was 100 shares or 200 
shares, what would that establish. the fan’ market 
value or the market price, in vour opinion? 

A. JI think a hypothetical case hke that wonld 
probably establish the fair market value. 

Q. Fair market value? 

A. Yes, on a hypothetical basis. 

Q. A hypothetical case? Now, if before this tria 
is over the government should introduce testimony 
that there were actual sales of this stock in 1941 
at $1,000.00 a share, would that establish a fair 
market value at $1,000.00 a share? 

A. I would have to know the circumstance of 
the sale. 

Q. No compulsion to sell, a willing buver, and 
a willing seller, the same circumstances as those we 
have gone over. 

A. Well, I must still sav I would have to have 
more detail as to what the circumstances surround- 
ing the [441] transaction were before I could answer. 

Q. If a hypothetical situation that we went over 
a few moments ago A. Yes, 
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Q. brought you to the frame of mind where 
you would feel that that hypothetical situation would 
establish the fair market price, why wouldn’t the 
actual situation establish it? 


A. Well, I suppose the answer is, yes, that it 
would establish it, but I still savy that I would—- 
before I would answer it for myself I would want 
to see some of the circumstances about it. 

The Court: We will suspend at this time until 
10:30 tomorrow morning. 


(Whereupon, at 5:05 p.m., a recess was taken 
until 10:30 a.m., Thursday, October 11, 1945.) 


PROCEEDINGS 
October 11, 1945, 10:50 a.m. 
The Clerk: Docket No. 2257, Victoria L. Cotton, 
and 7583, Virginia Caldwell. 


ADOLPH K. EITNER, 
resumed his testimony as follows: 


Cross Examination (resumed) 
By Mr. Melville: 


Q. Mr. Hitner, as I understand, vesterdavy you 
testified that the stipulated royalty income of 
roughly $9,000,000.00 plus was valued at 6 per cent 
compound interest discount to give #5,868,000.00, is 
that correct? 

A. That is correct, yes sir. I assume your figures 
are correct. (After examining) That is correct. 
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Q. Then vou deducted, I believe, 15 per cent 
for taxes? A. Yes, sir. 

Q. And that amounted to $880,200.00? 

A. 300 I have here in my notes. 

Q. The balance of the fair market value of the 
royalties, then, as an asset to the company, amounted 
to how much? 

A. I did not testify that I considered that the 
fair market value of the royalty. The residual 
figure was $4,988,000, roughly $£5,000,000.00. 

Q. The value per share of the trust. then, was 
£475.00 2 ya XPS B 

Q. That value of $4,988,000.00, approximately, 
and all [447] stipulated fair market values of assets 
were then discounted further, each at an individual 
rate, to obtain the values of the share of each asset 
to the stockholder? A. Yes, sir. 

Q. The total net asset value, then, to the com- 
pany was $950.00 before any discounts to determine 
the value of the same corporate assets to a stock- 
holder? A. That is correct. 


@. That is what it would cost the company, then, 
to replace the assets in kind? 

A. I don’t believe I can testify as to what it 
would cost the company to replace the assets in 
kind. 

@. You have just testified that that 1s the fair 
market value of the assets. If something has a fair 
market value, why couldn’t it be replaced in kind 
at that figure? 
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A. I did not testify as to the fair market value 
of the royalty. 

Q@. All might. The asset value of the royalty 
added into the balance sheet is $475.00 per share, 
UST AG Tee 

A. Maybe we could define that figure of $475.00 


in the manner in which it was computed, which is 
taking the 


Q. Is it or is it not $475.00? 

A. $475.00 is correct. 

Q. All right. 

Mr. Mackay: He has a right to explain his 
answer. [448] 

Mr. Melville: J think it will be explaimed, Mr. 
Mackay, If I am permitted to proceed with my 


questions, 
The Court: Proceed. 


By Mr. Melville: 


Q@. Do vou agree, then, that the total net asset 
value to the Dominguez Estate Company was $950.00 
before any discounts to determine the value of the 
same group of assets to the stockholders? 

A. Yes, those are the asset values that I have 
computed. 

Q. And that is based upon the stipulated fair 
market values of everything except oil royalties? 

A. Correct. 

Q. Would you say, then, that the figure of 
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£950.00 represents what it would cost the company 
to replace those assets in kind? 

A, No, sir, | would not. 

Q@. Would you explain? 

Pemletaye nomway of knemine or having an 
opinion as to what it would cost them to replace 
the oil rovalties. IT would agree on the other items 
that vour statement is corfect. 

Q. Could they replace an oil rovalty such as 
they have here with one just like it st any price? 

A. I could not speak on that subject. 

Q. Then does the figure of $950.00 represent the 
value of the only asset vou know about through 
the stipulation and [449] through vour knowledge? 

A. Jam sorry, I didn't get the—does that repre- 
sent the fair market vale 

Q. No, the value. 


A. By value, I assume fair market value. 

@. Go ahead. You assume it. 

A. I think I should answer the question—in 
answering the question, I will agree on everything 
but the oil rovaltv. The oil rovaltv is a reduction 
at present values of the expected future income 
based on the projection which is entered as an 
exhibit. 

Q. Now, as I understand it, Mr. Eitner, in deal- 
ing with ranch real estate vou took the figure which 
was stipulated as the fair market value of the ranch 
real estate and applied a discount of 75 per cent? 

A. In appraising the value which it represents 
in the stock. 
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Q. That is right. ae Y Conciie 

Q. But you do not dispute the fact that the fair 
market value of the royalty was as stipulated ? 

A. Not in the least. 

Q. Although you do apply a discount factor of 
(Oaper echt: 

A. In bringing it through to the stock, that is 
correct. [450] 

(). Now, on oil royalties you apply, instead of a 
75 per cent factor as you did in real estate, a 45 per 
eent factor? A. That is correct. 

q. And arrive at a figure of $261.00? 

A. Yes, sir. 

Q. Why, then, aren't vou willing to let us fill 
in the figure of $475.00 in the asset column follow- 
tng your other figures of $55.00 for net current 
assets, $109.00 for stocks and bonds. $155.00 for 
ranch real estate, and $156.00 for othe real estate? 
If we do the same thing now as to oil royalties, carry- 
ing back your $261.00 figure with a 45 per cent factor, 
we would arrive at a figure of $475.00? Isn’t that 
a fair presentation of your testimony vesterday? 

A. Itisa fair presentation with this qualification, 
I believe, that you must explain the $475.00 figure 
as to how it is arrived at, and should not confuse 
it with the thought that I have any knowledge of 
what the market value of that rovalty was as of the 
basic date, because I have no such knowledge, 


@. Did you use as a basis for your testimony yes- 
terday the figure of $475.00 as being the asset value 
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back of the Dominguez state Company stock as 
represented by the oil revalties? 

A. Yes, as a capitalization of the expected in- 
come. 

@. The same as you used $156.00 for other real 
estate? [451] 

A. No, that represents the fair market value of 
other real estate, and 1 do not sav that the #475.00 
figure represents the fair market value of the royalty. 

Q. Reconstructing your testimony with respect to 
Carson Estate Company stock; I believe the stipu- 
lation shows, and you took it into consideration m 
your testimony, that the Carson Estate Company 
owns directly 1,785 shares of Francis Land Company 
stock ? A. Yes, sir. 

Q. And in view of the fact that each share of 
Francis Land Company stock has back of it ap- 
proximately 1.1 shares of Dominguez Estate Com- 
pany stock, then isn’t it true that the Carson Estate 
Company owns through its Francis stock the equiv- 
alent of 1,963 shares of Dominguez stock ? 

A. Yes. I have not computed—I haven’t my 
figures on that here, but I assume that is correct. 


Q. In order that you might follow my line of 
questioning, I would be glad to give you a copy of 
the way we have tried to reconstruct your testimony 
(handing). ie) Mami you: 


Mr. Melville: It is not in evidence, your Honor. 
By Mr. Melville: 


@. If you would like to make that computation 
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of 1.1, approximately, times 1,785, I think you will 
arrive at 1,965. 

A. That is correct, yes. [452] 

Q. Now, then, the number of Dominguez shares 
directly owned were 1,353? A. Messing 

Q. Therefore, the namber of shares of Domin- 
guez directly or indirectly owned would be 3,316? 

AS Westen: 

Q. ‘Lhe shares of Carson outstanding were 7,412? 

A. Correct. 

Q. ‘The shares of Dominguez in relation to shares 
of Carson gives us a factor of 4475? 

A. Correct. 

Q. New, you had a value of $509.00 for Domin- 
guez stock as carried into Carson, didn’t you? 

A. Yes, sir. 

Q. Now, apply the factor of .4475; you get $228.00 
to the Carson Estate Company, wouldn’t you? 

A. That is correct. 

@. Then you take a 5 per cent discount and get 
$217.00? A. Corveet. 

@. Now, would you go on from there and explain 
the rest of this schedule and fill in any blanks that 
might appear? 

A. Could f borrow a pencil for a moment? 

Qe YY e=> sir. 

A. I left mine at the office, unfortunately. 


(A pencil was handed to the witness.) [453] 


A. (Continuing) (After making computation). 
Oil properties brought down to a present worth basis 
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in the same manner as in the case of Dominguez 
brings them down to $356,501.00, which is $48.00 a 
share. We applied the same discount factor to get 
a total as represented in the value of the stock of 
$27.00 a share. Net current assets were a total of 
$167,778.00, which brings you out at $22.00 a share 
and we carry that over at $22.00 a share. Ranch 
real estate at $446,000.00, or $60.00 a share, carries 
over with the 75 per cent discount to $15.00 a share. 
Other real estate, $147,000.00, with a 75 per cent 
discount in this case, gives a gross figure of £20.00, 
and a net figure of $5.00. You have a 50 per cent 
in here, Mr. Melville. 

Q. Yes. Is that wrong? 

A. That should be 75 per cent. That brings you 
out to $5.00 a share. 

Q. Just at that point, let me ask you, Mr. Eitner, 
yesterday when you discounted in the case of Domin- 
guez Company the ranch real estate at 75 per cent, 
it was my understanding of your testimony that 
vou discounted other real estate at 50 per cent. 

A. I did in the case of Dominguez. 

Q. Will you explain why you did not do that in 
Carson ? 

A. Idid not do that in Carson because the Carson 
real estate for 1939 and 1940 and in the immediately 
preceding [454] years had been non-productive so 
far as net Income was concerned. It was not pro- 
ducing any earnings. 

@. Go on. 

A. That bring you out to $5.00 a share. Your 
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stocks and bonds are blank, TY belteve, in the case of 
Carson. Is that correct? 

Q. Yes, I believe so. 

A. So that is eliminated. We run a total here of 
$286.00, which we discount by 20 per cent, which is 
$56.00, arriving at the final figure of $230.00. 

Mr. Melville: No more questions. 

Mr. Mackay: That is all. Thank you. 


(Witness excused.) 


Mr. Mackay: If your Honor please, Petitioner at 
this time has no more witnesses. There is one thing 
I would like to clear up, though, and we have not 
quite got it ready. In one of our exlibits we show 
the steckholders of each one of the companies and 
their names, and what I should like to do is to get 
a list showing the relationship of the Petitioner to 
these other steckholders. I am not prepared to do 
that right now. 

Mr. Melville: No objection. 

Mr. Mackay: We will get that and put it in later. 

The Court: Are you ready to proceed with the 
testimony for the Government? [455] 

Mr. Melville: I did not understand that the Peti- 
tioner had rested. 

Mr. Mackay: Yes. 

The Court: f understand he is resting with the 
understanding that he wants to put in one additional 
stipulation or Petitioner’s exhibit. Is that correct, 
Mr. Mackay? 

Mr. Mackay: Yes, your Honor. 
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The Court: You may proceed. 
My. Melville: Call Roger White. 


EVIDENCE ON BEHALF OF RESPONDENTS 

Thereupon, the Respondent, to maintain the aver- 
ments on his own behalf, mtroduced the following 
proof: 


ROGER F. WHITE, 


called as a witness for and on behalf of the Respond- 
ent, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 


The Clerk: Your name, please, sir. 
The Witness: Roger I. White. 


By Mr. Melville: 


Q. My. White, what does ycur formal education 
consist of ? 

A. I graduated from high school in the State of 
Colorado and received the degree of Engineer of 
Mines at the Colorado [456 | School of Mines in 1918. 

Q. At the Colorado School of Mines did you take 
various courses in mathematics ? 

ie Yes, SIP 

®. What courses? 

A. Well, practically all of them up through eal- 
ceulus, trigonometry, analytical geometry, and so 
forth, up through caleulus. 

Q. Do you know how to operate a calculating 
machine? ee VCS, (Sit, 
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@. Have you confidence in the results? 

K\.. Wes, siv. 

Q. Were vou present during the testimony of 
Mr. Paine? A. Yes. 

@. You listened to the various vardsticks that 
he used m reaching his valuations? A. Yes. 

@. Were von present in court when the govern- 
ment and the Petitioner reached a stipulation as to 
the fair market value of the oil rovalties in the Car- 
son Estate Company? A. Yes. 

Q. And do vou recall what that figure was? 

A. Yes. 

Q. What was it? A. $285,000.00. [457] 

Q. Now, by reason of your mathematical train- 
ing, can you convert that $285,000.00 back into the 
vardsticks and then apply those vardsticks to the 
matter which is still in question in the Dominguez 
Estate Company case? A. Yes. 

Q. Have vou done so? A. Yes, sir. 

Q. Would vou please explain to the Court the 
results of vour calculations? 

My. Mackay: If your Honor please, I object to 
that as being entirely irrelevant, immaterial, and in- 
competent. This Court has the record here, and 
from the evidence the Court is the one to pass upon 
the weight of the testimony. The Court is the one 
who makes its conclusions from all the evidence. It 
seems to me to be entirely incompetent for this 
witness here, who has run an adding machine and 
who relies upon the adding machine as being cor- 
rect—which I might say that I do if you get the 
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right figures—but that does not make him an expert 
on valuation. If your Honor please, there are a lot 
of things to weigh in this particular case. The wit- 
nesses have time and time again testified as to the 
particular factors going into each particular lease, 
each particular property, and a lot of those other 
things. Now. what counsel is trying to do is to 
superimpose upon vour Honor a mathematical ¢om- 
Pucaioneta ty 10 prove a value, So, if vour Honor 
please, | may [4587 say this, that those mathemati- 
eal computations can be made as well in the brief 
as before your Honor. I know one thing, thev are 
not proper before a court, and I object to them. 

My. Melville: Your Honor, we are not trying 
to impose on the Court any opinion of this witness 
as to the fair market value of oi] royalties in the 
Dominguez Estate Company case. We are simply 
trying to assist the Court by doing for the Court 
the mathematical computations which the Court 
might want to do himself. If the Court, after hear- 
ing the computations, thinks they are of no weight 
or importance, the Court has the discretion, of 
course, to disregard them. I have not asked the 
witness for an opinion. I have simply asked him 
to do a mathematical computation which I as a 
lawyer do not know how to do. 

Mr. Mackay: If your Honor please, if permit- 
ted, I would lke to and would probably have to 
follow up with a very good accountant who has 
computed the values, taking mto consideration the 
actual taxes, and we could spend several weeks here 
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showing that the same computations my friend is 
making would be no values. I think it has no place, 
if vour Honor please, in a proceeding before this 
Court to do that. 

Mr. Melville: Your Honor, while Mr. Pame was 
on the witness stand there was a little conversation 
back and forth among us mm a very jovial mood, 
during which the witness, Mr. Paine, made some 
disparaging remarks about our profession, [459] 
and the Judge remarked that he would be very 
happy if the engineers would give him a yardstick 
which was fairly accurate. Now, we have in this 
case two oil properties to value at exactly the same 
date, June 5, 1941. Both parties have agreed upon 
the fair market value of one oil rovalty as of that 
date. It seems to me that your Honor night well 
consider how that, worked back through a yard- 
stick, would bring out the answer to the one re- 
maining question as to the underlying assets in the 
Dominguez Estate Company case. I think it is 
entirely proper for the Government to furnish this 
Court with such a caleulation. 

Mr. Mackay: If your Honor please, [ would like 
to be heard on that. It seems to me it is absurd. 
Your Honor will recall the testimony with respect 
to the various leases, and the oil royalties in the 
Carson Company were very minor, conditions were 
different, and the witnesses have so testified. Now, 
if your Honor please, we have not got all the evi- 
dence in here. I propose, and I think I have that 
right, and I propose, depending upon what counsel 
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put in the record, to put on evidence in rebuttal. 
Are we going to stop every 15 minutes when a wit- 
ness gets off the stand and say, ‘‘We have got a 
vardstick and that will settle the case’? That is 
where we are going if you let this witness testiiy 
along that line. I submit, if your Honor please, 
that it is entirely improper. The evidence is not 
in yet. We would have a right to make our [460] 
computations. We have accountants and we have 
engineers, and I may say they can rin comptometers 
and adding machines as well as Mv. White. I don't 
think it is a proper thing, and if he goes on with 
that we want to analyze what is going on. Until 
the evidence is in and the Court can see all the evi- 
dence, I think it is improper. We can submit any 
computations we want to in the brief. 

The Court: I am not sure I understand exactly 
what sort of a computation you are proposing to 
offer, Mr. Melville. You have agreed here upon 
the value of certain oil properties owned by the 
Carson Estate as being $285,000.00. 

Mr. Melville: That is right, your Honor. 

The Court: Now, from there where is it you 
propose to go and what is it you propose to do 
by this mathematical caleulaticn ? 

Mr. Melville: Simply this, your Honor, that we 
have two things where there are oil royalties or 
barrels of water or tanks of turpentine, or any- 
thing else, and we want to know how much is m 
this tank and we have no yardstick, but we do 
know how much there is in this other tank. We can 
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take a long pole or a stick and put it down in there 
and see how far up the water or the turpentine 
comes, and then if we put it down in the other tank 
and find out it only comes half-way up, doesn’t 
it follow, vour Honor, that there is only half as 
much turpentine in the one tank as there is in 
the other, and vet we did [461] not have a yard- 
stick to do it with. 

The Court: Well, I understood that these oil 
royalties in the Carson Estate were recognized as 
being comparatively insignificant, and that vou 
were not going to take any time to prove the value 
of them. 

My. Mackay: That is the only purpose for which 
we did it, your Honor. 

The Court: The purpose of your admission 

Mr. Mackay: That is the only purpose and it 
was for no other purpose. 

My. Melville: Your Honor, the witnesses that 
have been on the stand so far, and they have all 
been petitioner’s witnesses, have all mformed the 
court that the Reyes lease is by far the best of them 
all, and the Reves lease is on the Dominguez field 
which is a better field than the Carson field. There- 
fore, if our calucuations show a certain figure for 
Dominguez Estate, it is conservative because it is 
applying the same yardstick that we have estab- 
lished by using the inferior field to the better field. 

My. Mackay: If vour Honor please, may I be 
heard just a moment on just how Carson was such 
an insignificant amount? It was solely to conserve 
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the time of the Court in argument. We stipulated 
a value, at which time I assumed that that would 
be taken and vour Honor put that in with consent 
f462] of both counsel into the balance sheet along 
with other values of assets. Now, if they are going 
to use this oil royalty which is stipulated to at 
$285,000.00 for any other purpese than they would 
use our stipulated fair market values of other assets 
—and I refer to real estate, I refer to $7,000,000.00 
of stocks and bonds which we did not discount at 
all under the blockage rule, we took merely the 
quoted prices to arrive at a value, and if that weve 
taken and reflected in the stock it would make quite 
a few dollars difference—now, if this is permitted 
and they are to make something out of that stipu- 
lated value and if they are going into the question 
of how we arrived at the stipulated value, we want 
the same privilege, and we offer to show and we 
will show it is worth a whole lot less than that 
stipulated value because it could not have been sold 
for that at that time. 

Mr. Melville: Up to this time we have not gone 
back of the stipulated figure of $285,000.00, but the 
record will show that the plamtiff put on two wit- 
nesses to testify as to the value of the oi! royalties 
in the Carson Estate Company. The first witness, 
as I recall, testified to a value of $174,000.00, and 
the second witness to a value of 283,000.00, and 
it was very quickly thereafter that petitioner and 
respondent agreed upon a fair market value of 
$285,000.00, which is substantially the figure that 
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petitioner’s own witness testified to. That is the 
reason that that figure was stipulated [463] to, 
because the government felt that there was no need 
to call a number of witnesses and burden this court 
with testimony as to the fair market value of the 
oil royalties in the Carson Estate Company in view 
of the fact that petitioner’s own witness testified 
substantially to what the respondent’s witness 
would testifv to. Having stipulated it, it seems to 
ie that we have positively established the fair mar- 
ket value for the purposes of this case on the oil 
rovalties in the Carson Estate Company ease, and 
it is not out of place, it seems to me, to do the 
mathematical calculations which, if the Judge would 
want them done after the case is submitted, we are 
simply deing them now to save his Honor any in- 
convenience in having them done later. 

Mr. Mackay: If your Honor please, it would 
seem to me that a mathematical computation as a 
part of the evidence then would be a nullity. Is it 
possible we are going to get—the rebuttal evidence 
in this case may change the basis of his mathe- 
matical computation. The trouble with the govern- 
ment, if your Honor please, is that they are trying 
to adopt a yardstick, that is what they want to try 
to do, but yet they are comparing apples with pea- 
nuts, or something else. Your Honor will recall 
there was considerable difference between the two 
properties, not only with respect to the prices of 
the oil, but other factors. It seems to me we are 
taking up too much time and wasting time. [464] 
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The Court: I am disposed to let the evidence 
in, although I think its materiality is quite doubt- 
ful. I think I understand what he is trying to do. 
T will overrule the objection and he may testify. 

Mr. Mackay: Note an exception. 

The Witness: There was a stipulated value of 
$285,000.00 as the fair market value of the royalty 
interests of the Carson Estate Company. There 
was also a stipulation that the future expected in- 
come from these royalties was $476,542.00. 

Mr. Mackay: What is that number? 

The Witness: $476,542.00. There was also an 
estimate of oil reserves for these properties of 
398,796 barrels, which would result in an average 
price of oil of $1.19495 for the estimated oi] re- 
Serves. 

Mr. Mackay: May I ask counsel if this is based 
upon the estimate of oil reserves for Carson? if 
they are not going to accept the stipulation as the 
fair market value, I rise now to withdraw the 
stipulation. 

The Court: I think I understand what they have 
done here. He is showing that while some evidence 
indicates that the value of $9,000,000.00 was some 
$3,000,000.00 above the yardsusk used, in valuing 
the oil in the ground, that in pumping it out and 
so on, that amounted to some 40 cents a barrel and 
he is showing here that your other calculation [465] 
amounted to $1.94 per barrel. Is that about what 
it amounts to? 

The Witness: No, 1t really amounts to a value 
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of &.7146 per barrel for the estimated oi] reserves 
in the Carson Estate Company properties. 

The Cowt: Does that complete your answer? 

The Witness: No. I was trying to analyze these 
figures to see what the ratios were, and. in summary, 
the Carson Estate Company's ratio of value to ex- 
pected future income was 59.8058 per cent. In other 
words, he valued an expected income of $476,000.00 
at $285,000.00, which is about 59 per cent. Applying 
the same ratio to the estimated future income from 
the Dominguez Estate properties, we would arrive 
at a value of $5,400,451.00 as the value of the Do- 
minguez Estate Company properties, giving effect 
to the difference in the average price of oil. 


By Mr. Melville: 


Q. Now, is that what vou would call the per- 
centage of ultimate basic of valuing of oil royalties ? 
A. Yes. 


Q. Did you apply a yardstick now to another 
method of valuing oil royalties? 

A. Yes. The ratio of prices between the Carson 
Estate Company properties and the Dominguez 
Estate was .945437. In other words, the average 
expected price of oi] from Dominguez [466] Estate 
properties was slightly less than that which was 
anticipated from the Carson Estate Company prop- 
erties, and applying that factor of 94.54 per cent 
to the Dominguez Estate Company properties, we 
would find that the value of the oil in the ground, 
or the unit value, was 67.5656 cents per barrel as 
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compared to the 71.465 cents in the Carson Estate 
valuation. That was all. 

Q. Is that latter comparison on the basis of the 
value per barrel of oil in the ground ? 

Dee iat is rieht. 

Mr. Melville: Your witness. 

Cross-Examination 
By Mi. Mackay: 

Q. How much per daily barrel does that figure 
for the Carson? 

A. I don’t know. I don’t have the barrels per 
day production on the property. 

Ome ise2 00) isn’t 1h? 

A. Just about 200, I think so. 

Q. Did vou give any consideration to the aver- 
age daily production ? AL IANO. 

@. Or the price per barrel? Ae andenot. 

Q. Why didn’t vou do that if you were trying 
to make [467] the vardstick that would help the 
Court ? 

A. I am not trying to establish a vardstick. I 
am just trying to show the basis that would exist 
on this basis of valuation. 

@. Can you tell if the Carson royalty is equiva- 
lent to—withdraw that. 

Mr. Paine testified that the Carson royalty was 
eqttivalent to 14 per daily barrel—1,400. Now on 
that same basis, applying that yardstick, what 
would the Dominguez royalty on a comparable basis 
be worth? 
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A. I don’t know. I have not made that caleula- 
tion. 

Q. Well, can you do it? 

A. Well, 1 probably could ves. I would have to 


have 

The Court: I dont understand this witness is 
offered as a valuation expert but merely as one to 
work out a mathematical problem. 

Mr. Melville: I beheve that is correct, your 
Honor. All I have attempted to qualify him for 
is aS a person who knows how to add, subtract, mul- 
tiply, and divide. He has done it and he has put 
in his testimony. When they go bevond that they 
are going beyond the scope of the direct examina- 
tion. 

Mr. Mackay: I think not, your Honor. 

The Court: I think if you have another problem 
vou want him to work out which ties in with some 
other figures, you may do so. [468] 

Mr. Mackay: J certainly have a right to ask him 
what he took into consideration and why he did 
not take other things. 

Mr. Melville: If counsel wants him to work 
other caleulations, I think he ought to furnish him 
with a calculating machine. 


The Court: Counsel may proceed with the cross- 
examination of this witness. 


By Mr. Mackay: 


Q. Now, Mr. White, if the average daily pro- 
duction of Carson was 200 barrels a day, daily 
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average production 200 barrels, and if it had a fair 
market value on that date of $285,000.00, what 
would vou say would be the equivalent per barrel? 

A. 200 barrels a dav divided into the $285,- 
000.00. 

Q. That would give you 1,400? Would you or 
ean vou divide, I mean, without a comptometer ? 

A. Unfortunately, I have used a comptometer 
so long I am practically helpless without one. (After 
making computation.) Yes, that is right, the valne 
would be about $1,475 per barrel. 

Q. Can’t you eheck your figures? Doesn’t it 
come out around $1,400.00? 

A. $1,425.00 per barrel. 

Q. $1,425.00? [469] A. Yes. 

Q@. Now, if you applied that same ratio of 
$1,400.00 per barrel, or $1,425.00, to the average 
daily production from the Dominguez, what figure 
do vou get? 

A. I don’t know what the daily production of 
Dominguez was. 

Q. 1,500 barrels. Let us assume it was 1,500 
barrels. A. Assuming it is 1,500 barrels? 

OMY es. 

A. I don’t know whether that was the produc- 
tion of that lease. 

Q. Let us assume that the average daily produe- 
tion was 1,500 barrels. 

A. 1,500 barrels, and you want to multiply it 
by $1,425.00 ? 

Q. Yes. 
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A. ‘That appears to be $2,137,500.00. 

Q. Yes. A. Quite so. 

Q. So, then, if you make a comparison there as 
between the two on the average daily production, 
vou get a faiv market value of Dominguez? 

A. I didn’t make that comparison. 

Q. Wait a minute. I am asking you. Please 
wait. A. All right. [470] 

@. If vou make the same comparison as to the 
average daily production, then vou arrive at a fair 
market value of the Reyes lease of $2,1387,000.00, 
that is right, isn’t 1t? A. That is right. 

Mr. Mackay: That is all. 

Mr. Melville: Just a moment, please. 

Mr. Mackay: Just a moment. I have one more 
question. 


By Mr. Mackay: 

Q. Mr. White, doesn’t this show you that this 
sort of study can be awfully inconsistent ? 

A. Well, I have been at this business for about 
25 years, and I quite agree with you. I don’t agree 
with your barrels per day method where you have 
different properties. 

Mr. Mackay: That is all. 


Redirect Examination 


By Mr. Melville: 


Q. I would lke to have vou explain that last. 
You are familiar with the daily production per day, 
that is, the production per day method of valuing, 
are you? A. Yes, sir. 
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Q. Does that apply fairly to oi] properties which 
are under curtailment ? A. I don’t 
Mr. Mackay: If vour Honor please, I object to 
that. [471] The witness is not qualified to answer. 
Is he being put on here as an expert witness on 


valuations ? 
Mr. Melville: No 
which would seem to indicate vou recognized his 


, but you asked him a question 
ability. 
Mr. Mackay: No, I did not. I merely 
The Court: J will sustain the objection to the 


present question. Off the record. 
(Discussion off the record.) 
My. Melville: No more questions. 


(Witness excused. ) 
Mr. Melville: Maa. Evans. 


LOUIS H. EVANS, 


called as a witness for and on behalf of the respond- 
ent, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 


The Clerk: Your name, please? 
The Witness: Louis H. Evans. 


By Mr. Melville: 


Q. Will you state your qualifications, Ma. Evans? 
A. You mean my edueation, training, and ex- 
perience? 


494 Victoria L. Cotton vs. 


(Testimony of Louis EH. Evans.) 

Q. That is right. 

A. I wonder if t might subinit a certificate which 
IT usually place in my valuation reports in private 
practice which [472] outlines them ? 

Mr. Melville: {f have given counsel a copy of 
his qualifications. 

The Court: We will suspend for a brief recess. 


(A short recess.) 
By Mr. Melville: 

Q. Will you state your qualifications ? 

A. Iwas edueated at Granville, New York, High 
School; Corneil University, 1908; eight years in 
Philippine Insular Service. 1918-1919, First Lieu- 
tenant, Engineers, United States Army. 1919-1921, 
Chief Engineer, Magnolia Oil Company in Mexico 
(Cia De Inversiones ‘‘Aztlan’’ 8.A.). 1921-1922, 
Valuation Engineer, Oil and Gas Division, Ineome 
Tax Unit, Washngton, D. C., California and Mexi- 
can properties. 1923 to 1938, private practice in 
Los Angeles. 

As appraisal engimeer with the Treasury Depart- 
ment { established the oi] reserves and values on 
all of the properties of the Standard Oil Company 
of California, Union Oil Company, General Petro- 
leum Corporation, C. C. M. O., Associated Oi! Com- 
pany, Honolulu Oil Company, and many others. 

I am affiliated with the American Association of 
Petroleum Geologists and the American Society of 
Civil Engineers. 

There follows a partial list of clients for whom 
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I have done work from 1923 to 1938: Cahfornia 
Petroleum Corporation, General Petroleum Corpo- 
vation, Dabney Oil Syndicate, [473] San Francisco 
MeRittrick Oil Company, California Star Oil Com- 
pany, Trojan Oil Company, Graham Loftus Ou 
Company, Oil Royalties, Southern California Edi- 
son Company, Wilshire Oil Company, Childs Estate, 
Dominguez Estate, I. W. Hellman Estate, Gardena 
Syndicate, Carson Estate, California Cooperative 
Corporation, Big Ten Oil Company, Surprise Oil 
Company, B. B. & O. Oil Company, Midway Pacific, 
Hunt, Weatherwax & Blyth, Marine Oil Company, 
California Eastern Oil Company, Charles Sumner 
Young Estate, Caribou Oil Mining Company, Argo- 
naut Oil Company, Visalia Midway Oi] Company, 
Producers Oil Company, Schaff Noble Oil Syndi- 
eate, Palmer Union Oil Company, National Pacifie 
Oil Company, Midway Gas Company, Los Angeles 
Gas and Electric Company, Dominion Oil Company, 
Signal Royalties, Ventura Fuel Company, E. 8. 
Barnard Company, Baker-Grover Oil Company, 
Bolsa Chiea Oi] Corporation, Delaney Producing & 
Refining Company, Pacifie Western Oil Company, 
Group One Oil Corporation. 

For personal details see Who’s Who in Engineer- 
ing, 1931-1933 and 1937. 

Q. Since 1938, Mr. Evans, what has your oecu- 
pation been? 

A. Since 1939 I have been senior petroleum ap- 
praisal engineer for the Division of Assessment 
Standards, California State Board of Equalization. 
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Q. My. Evans, were vou ever called upon by the 
Dominguez Kstate Company to make an appraisal 
of certain of their leases? [474] 

A. Several times. 

Q. Did you make such an appraisal in 1938? 

A. I did, June 30, 1938. 

Q. I might ask you at this time, have you re- 
ceived a subpoena in this case? A. I have. 

Q@. And are you appearing here under subpoena? 

AS Deane 

Q. I hand you a book and ask you if you recog- 
nize it. A. (After examining.) I do. 

Q. What is it? 

A. <A copy of the appraisal report I prepared 
for the Dominguez Estate Company as of June 30, 
1938. 

Q. Is it a true copy? 

Mr. Mackay: I will stipulate it is a true copy. 

Mr. Melville: Very well. 


By Mr. Melville: 


~ Q. For what purpose did you make the appraisal 
in 1938.2 

A. It was explained to me at that time—I had 
made a number of previous reports for the ecom- 
pany—that a number of the younger members of 
the Dominguez family were coming in to take an 
active interest in the affairs of the company and 
that a report was desired that should describe the 
oil properties of the company in some detail, giving 
the past production, well records, past royalties, and 
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it was desired that a valuation [475] be placed 
upon the property. That is all I know of the pur- 
pose for which that report was desired. 

Q. Do you know whether or not your appraisal 
was made for estate tax purposes? 

me | <dlo not kitom, sir. 

Q. Do you know that it was not? 

A. I do not. I know nothmg more about the 
purpose of that report than I have stated. 

Q. Just for vour protection, My. Evans, and for 
the purpose of the record, I would hke to have it 
show that the copy which vou identified was ob- 
tained from the petitioner and not from your files. 

My. Mackay: The record may show that Mr. 
Mackay at the request of Mr. Melville handed Mr. 
Melville this copy. 


By Mr. Melville: 


Q. Mr. Evans, do vou recognize that an ap- 
praisal in 1938 would not be controlling in 1941? 

A. Certainly, I recognize that. 

Q. Would it have some indication as to the ae- 
euracy of appraisals made in 1941? 

A. I did not understand the question. 

Q. Ifa geologist or engineer made an appraisal 
in one year, and two or three years later made an 
appraisal of the same property, would he start 
afresh or would he go back to the previous ap- 
praisal and bring that up to date? [476] 

A. He would be rather dumb if he did not start 
afresh. 
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Q. Did you or did you not in 1988 appraise the 
following leases: Reyes—— 

Mr. Mackay: If your Honor please, I object to 
the leading question. 

The Court: Overruled. He may answer that. 


By Mr. Melville: 


@. Reyes, DeFrancis, Manuel, Richfield-Selhar, 
jontinental, Marland, and Carpenter—did you ap- 
praise those leases for the Dominguez Estate Com- 
pany ? He alec 

@. Are those on the Dominguez oil fields ? 

A. They were in the Dominguez oil fields. 

Q. In the Torrance-Redondo field did you or 
did you not appraise the Standard-Getty, G.P.- 


Carson, and C.C.M.O. leases? A, Dodie 
@. Did you appraise any other leases at that 
time ? A. I do not recall. 


Q. I show you a copy of your appraisal report 
and ask you to examine that and refresh your 
memory. 

A. (After examining): That is apparently all 
of the properties which I appraised. 

Q. Can you state at this time what value you 
placed on the leases in the Dominguez Hill in 19387 

Mr. Mackay: If your Honor please, I object to 
that as incompetent, irrelevant, and immaterial, 
and as having no bearing upon the issue here. The 
witness has already testified that a value in 1938 
would have no material bearing upon a value in 
1941, which your Honor is very well familiar with, 
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and I submit it is entirely incompetent, irrelevant, 
and immaterial. 

The Court: Objection sustained. 


By Mr. Melville: 


Q. Mr. Evans, have you been furnished with the 
stipulated figures in this case as to oil reserves and 
estimated future income from the Dominguez Estate 
oi] properties ? 

A. Ihave. The latter statement, as I recall, was 
estimated prebabie future income, which was stipu- 
lated. 

Q. Were you asked to make an appraisal? 

A. Iwas. 

Q. Based upon the stipulated figures? 

A. JI was. 

Q. Were you asked to make that appraisal for 
the purpose of arriving at your opinion of the fair 
market value at June 5, 1941, of the Dominguez 
Oil Royalties? A. I was. 

Q. Did you arrive at an opinion? 

A. I did. [478] 

Q. What is it? 

A. In my opinion the fair market value of the 
oil royalties of the Dominguez Estate Company m 
Dominguez Hill as of June 5, 1941, was $4,000,- 
000.00. 

Q. How did you arrive at that opinion, Mr. 
Evans? 


A. Well, to begin with, I examined the stinu- 
lated figures as to the probable future income to 
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be derived from these royalties and decided that 
the use of the word ‘*probable’’ indicated a possible 
element of error in these figures which had been 
stipulated to as to the future net income. This 
future net income had been based upon an estimate 
of reserves, the reserves of oi] and the probable 
rate at which this oil would be produeed. Now, to 
determine the possible clement of error in the 
stipulated figures as to probable future income, it 
was necessary for the appraiser to consider the 
conditions obtaining on June 5, 1941. 


At that time the oi] industry here on the Coast 
had just begun to feel the impact of our war or 
defense program. The increase in industrial ac- 
tivity had a rather curious effect, first, in greatly 
inereased demand for heavy crudes and apparently 
a lessened demand for gasoline and light oil, which 
was indicated by rapidly decreasing crude oil and 
fuel supples and an increase in our light oil and 
gasoline storage. 


California oil fields were being operated under 
curtailment. The Dominguez oil field, according to 
the California [479] Conservation Committee, had 
an effective potentional maximum of 87,500 barrels 
a day, and was actually producing less than 27,000 
barrels a day from that Dominguez oil field. There 
were about 50 te 55 flowing wells. Hach had a top 
allotment and could not be produced in excess of 
171 barrels per day. There were around 60 to 65 
gas lift wells, producing about 90 barrels a day. 
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The balance of the total of 202 wells were pumpme 
wells. 

Now, every petroleum engmeer was aware by 
this time that any estimate of reserves made and 
based on the production of a field as severely cur- 
tailed as that is certainly suspect so far as reason- 
able accuracy to be obtained. 

So, I discounted the tabulation furnished me on 
the stipulated future net Income of the Dominguez 
royalties at a 10 per cent compound interest rate. 
he result of that computation was to reduce the 
total future expected royalties amounting to $8.- 
666,000.00, to the sum of %5,003,000.00, and some 
odd. 


I was informed that the price used in determin- 
ing this stipulated probable future income was 
based upon the price existing on June 5, 1941. The 
estimate of future net earnings, then, discounted 
entirely the law of supply and demand and ignored 
entirely increasing evidence during those vears of 
a tendency towards inflation. Oe 


Weighing all of these factors, it was my judgment 
and opinion that this present worth value of $5,- 
003,000.00, and [480] some odd should be reduced 
by about 20 per cent. Accordingly, $4,000,000.00, 
in my opinion, was the fair market value of the 
royalties of the Dominguez Estate Company as of 
June 5, 1941. 


Q. Now, My. Evans, if you assume that the 
stipulated figures are absolutely correct, what would 
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your opinion be as to the fair market value of the 
Dominguez oil royalties on June 5, 1941? 

A. Obviously, if I had the assurance that they 
were correct, the value would be $5,000,000.00. 

Mr. Melville: Your witness. 

Cross-Examination 

By Mr. Mackay: 

Q. Mr. Evans, how long did you state you have 
been up at the Board of Equalization ? 

A. Since 1939. 

Q. And the problem of an equalization board is 
what it means, to equalize taxes, isn’t it? 

A. Yes, sir, to attempt to. 

Q. What? A. To attempt to. 

Q. That is right. You are not concerned ie 
with fair market value, are you? 

A. Yes, indeed. 

Q. But it is mostly to equalize the taxes? [481] 

A. Every year J have to make a determination 
of the recoverable reserves of each and every oil 
and gas field in this state, place a fair market value 
on each oil field, and I then gather from the various 
assessors, the total assessment figures which they 
placed upon these fields, and report to the Board 
the relation between assessed values and fair mar- 
ket values. 

Q. Now, Mr. Evans, have you been on this Do- 
minguez property lately? 

A. Not since 1941—not since 1939. 

Q. Not since 1939? A. No. 


a) 
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Q. You are not, then, familiar with its opera- 
tions, and you were not familiar with its operations 
in 1939, 1940 and 1941, were you? 

A. In what respect do you mean? I have to be 
familiar with the operations that are going on in 
every oil field in this state. 

Q. Well, vou have not checked each well down 
there, have you? A. Indeed I do. 

Q. In Dominguez? 

A. I take the Scout Service and get a card every 
week showing in detail the completion date and all 
the dope on every well that is completed in the field, 
and every field. 

@. Are you familiar with the terms of the Reyes 
lease? [482] 

A. The terms of the Reyes lease? No, sir. 

Q. You have never read them? 

A. No, sir. I think you will find in that certifi- 
cate a statement that I have not examined into 
and do not pass upon titles or any of the leases. 

@. Ordinarily, doesn’t the terms of the lease 
have some bearing? 

A. Certainly they do. 

Q. Now, Mr. Evans, I think you stated that 
vou took the estimated future production, future 
income, and you discounted that 10 per cent? 

A. Yes, sir. 

Q. And that brought you down to the present 
worth figure of something in excess of $5,000,000.00. 
Am I stating it correcelty. 

A. That is correct. 
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Q. And then after you arrived at that, what 
factor did you take into consideration when you 
reduced that present worth to your figure of im 
excess of %5,000,000.00 ? 

A. I thought I had explained very, very clearly. 
IT have taken into account the possibility of error 
in the estimation of reserves, the possibility of 
error in the price used, and in my opinion a further 
reduction of 20 per cent was warranted in arriving 
at that fair market value. 

Q. How did von spread that 20 per cent, hetween 
what? [+483 A. How did I what? 

Q. How did vou arrive at that 20 per cent? 

A. That was a mental process that I don’t know 
that I can thoroughly explain. It is the result of 
some 20-odd vears of experience In arriving at the 
value of properties. 

@. So you have used that same method for 20 
vears or more? 

A. Yes, but I vary in the discount which I may 
make. 

Q. What conditions would Iead you to vary 
that? 

A. Well, f think if you look that 1938 report 
over von will find that I was so confident that my 
estimate of reserves which I had made on the 
Reves lease, and so forth, was a minimum that was 
going to be recovered, that I used no further dis- 
count whatsoever, but, on the contrary, on the 
other leases that I did apply varying factors which 
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in my judgment and opinion would arrive at fair 
market value. 

Q. Well, at that time you did not make an 
underground—any study of underground condi- 
tions, did you? A. What do vou mean? 

@. Reservoir conditions, for instance? 

A. J certainly got all the information which 
eould be obtained from the Shell and Union Oil 
Companies as to underground conditions. 

@. At the time you inade vour estimate in 1938 
vou did not have that detailed information? [484] 

eeeeiag ev thatevacseavailable at that. time. 

Q. But vou did not have the detailed informa- 
tion. did vou? 

A. I had all the information which the Shell 
Company could give me. 

Mr. Melville: I might point out, vour Honor, 
that through the opposition of Petitioner’s counsel, 
his appraisal as to 1988 was kept out of the record. 
I don’t believe, in view of the fact that it is not 
in the record, his method of arriving at it is par- 
ticularly important. 

My. Mackay: Well, if your Honor please, he 
referred to reserves—I will pass that. 

The Court: You withdraw the question? 

Mr. Mackay: Yes. 


Mr. Melville: I will be glad to stipulate in the 
record his entire 1938 report, which consists of 
only two pages, the summary. 


Mr. Mackay: I think that is to generous. 
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By Mr. Mackay: 


Q. Do IT understand you to say that im your 
opinion the fair market value of the Reyes lease 
of the oil rovalty on the Dominguez Estate Com- 
pany was around $4,000,000.00 ? 

A. $4,000,000.00 is the figure I testified to. 

Q. Do you arrive at that before taking into 
consideration income taxes? [485] 

A. Certainly I do. 

Q. I beg your pardon? A. Certainly. 

Q. So that is your figure arrived at before you 
take into consideration income taxes? 

AG csc: 

@. Now, do you mean by that that the buyer 
would not consider income taxes in arriving at the 
fair value? [486] 

A. It is my experience that both the buyer and 
the seller today are very acutely aware of income 
taxes, and that I do consider the effect of income 
tax on values. It has a rather curious effect. There 
would be a lot more homes available for sale in 
this town today if people were not afraid to sell 
them at enhanced values beeause of the terrible 
income tax vou have to pay on them. So, the effect 
of the income tax, as I analvze it, is to increase 
values rather than to reduce them. 


Q. Isn’t it true that the price which the investor 
is willing to pay for a property is determined on 
the basis of the future net yield after the payment 
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of tax on income and proper provision for the 
return of capital? 

A, Will you state the question again? 

My. Mackay: Please read it, Mr. Reporter. 


(The question was read.) 


The Witness: I do not use it that way. 
By Myr. Mackay: 


Q. Well, vou were trying to put a value on the 
future expected income, weren’t vou? 

ieeees so tince timyseli wand you will too very 
quickly, in a very curious anomalous position if 
you try to take in income tax in arriving at the 
value of a property. I know that certain appraisers 
do in the case of a corporation before capitalizing 
income consider that as an element of value [487] 
of the property and do deduct the income taxes. 
The appraiser that does that and gets on the wit- 
ness stand is going to be forced to admit that he 
ean arrive at an indefinite number of values. I can 
just cite the case of two buildings identical and 
similar in every respect, one owned by a corpora- 
tion and the other by an individual, and you get 
two different answers for the same or similar thing. 
I do not propose ever to be asked to use income 
taxes in consideration of the value which I derive 
from imcome. 


Q. Now, Mr. Evans, taking into consideration 
the estimated future income, let us assume that 
the taxes were 95 per cent and that on every dollar 
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you got back from that production you had to 
pay 95 per cent to the Government, would that 
have anv effect upon your value? 

A. Not as to the fair market value. 

Q. It would not? A. SNo. 

Nr, Mackay: Thats all. 

The Court: Is that all from this witness? 

Mr. Melville: I think I have one question, your 
Honor. 


Redirect Examination 
By Mr. Melville: 


Q. If, as Ma. Mackay has suggested, a willing 
buyer took into consideration taxes m arriving at 
the price which [488] he would be willing to pay 
for a particular piece of property and if the willing 
seller of that property took into consideration the 
taxes in arriving at the price which he would be 
willing to accept for that property, what would 
the result be? 

A. It is an old, old question. I had it in a very 
practical manner a number of years ago. One of 
my clients had asked me what price he should 
arrive at to buy or sell his partner out. There is 
no such price when vou come to take income tax 
into consideration. The fair value would have been 
€900.000.00, but he could not afford to buy it for 
more than %600,000.00—let me see if I get this 
thing straight—he could not afford to sell for less 
than $1.200,000.00, and he could not afford to buy 
at a price of 900,000.00, or some such figure as 
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that. When you get income tax mixed up in a 
question of value of property everything goes hay- 
wire. 

@. And in that particular case you just cited, 
was there a sale consummated? Lee IN Gs 

@. All right. If there is no sale consummated 
between the willing buyer who takes income tax 
into consideration to arrive at the price which he 

AX, Jalold: it, 
Q. I will start over again, if vou wish, Mr. 


will bid 


Evans. A. If you will. 

Q. If the willing buyer in arriving at the price 
which [489] he is willing to pay or bid for a 
particular piece of property takes into considera- 
tion income taxes, and if the willing seller in 
arriving at the figure which he would be willing 
to accept takes into consideration income taxes and 
there is a wide variance between the bid price and 
the asked price, does either price establish, in your 
opinion, the fair market price? 

A. No, the fair market price is the value which 
will obtain when the sale is made. 

Q. Both of them absorbing their own income tax 
problems ? Nee Nicsasit. 

Mr. Melville: No more questions. 

Mr. Mackay: There are no more questions. 


(Witness excused.) 
The Court: We will suspend at this time until 
2:00 o’clock. 
(Whereupon, at 12:20 p.m., a recess was 
taken until 2:00 p.m. of the same day.) [490] 


440 Victoria L. Cotton vs. 
Afternoon Session—2:00 p.m. 


Mr. Melville: Call Mr. Webb to the stand. 
The Court: You may come forward. 


EDWARD C. WEBB 


called as a witness for and on behalf of the Re- 
spondent, having been first duly sworn, was 
examined and testified as follows: 


Direct Examination 


The Clerk: Your name, please? 
The Witness: Edward C. Webb. 


By Mr. Melville: 


Mr. Webb, what is vour business? 

The oil business. 

And are you employed? A. Yes. 

By whom? 

General Industries Corporation. 

What position do you hold there? 

President. 

And what business is the General Industries 

Corporation engaged in? 

Development of its oil properties. 

Has that corporation ever bought oil royal- 
A. Yes. 

Has it sold oil royalties? [491] 

Wes. 

Is it engaged in business in Los Angeles? 

That is right. 

. How long have you been connected with this 

business ? A. Since 1930. 

In connection with that busines, Mr. Webb, 
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have you found it necessary to value oil royalties? 

A. Yes. 

Q. When vou value oil royalties, do vou rely 
upon the information given to vou by geologists 
and oil engineers? A. Yes. 

Q@. You have had experience, have vou, in trans- 
lating into fair market value the data that the 
oil geologists and engineers furnish vou? 

A. Yes, f have had experience in translating 
their reports into recovery values. 

Q. And into a determination of what the wuil- 
ing buyer and the willing seller would trade at? 

A. Yes. 

Q. Mr. Webb, have von been asked to study the 
facts that have been stipulated in this case, the 
Cotton case? iN ues. 

Q. Did vou study those with a view to arriving 
at an opinion as to the fair market value of the 
oil royalties of the Dominguez Estate Company? 

ee ON Opinion, on tliat 1s xed hw the pre- 
vailing market value at the time the transaction 
took place. 

Q. You may have misunderstood my question. 
For what purpose did you stidy the facts that 
were given to you that are stipulated in this case? 

A. To determine the location of the property 
es to 11s structure. 

Q. And did you consider the amount of oil 
royalties that are anticipated to be received in the 
future, starting in 1941? 
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A. I saw the estimate. I don’t know who it was 
prepared by. 

Q. I show you what has been marked as Joint 
Exhibit 11- (2), which is the summary of prob- 
able future rovalties and income from the oi] prop- 
erties of the Dominguez Estate Company as of 
June 5, 1941. Have you see the figures on that 
exhibit hefore? 

A. I believe Mr. Grimes showed me these figures 
in my office. 

Q. When Mr. Grimes showed you those figures, 
was it for the purpose of getting from you an 
opinion as to the fair market value of oil royalties 
in the Dominguez Hill as of June 5, 1941? 

A. I believe that was the purpose. 

Q. And did you express—did you give consid- 
eration [493] to the figures that were furnished 
you? eo Noe didl not: 


Q. Did vou express any opinion with respect 
to the value of oil royalties as of June 5, 1941? 

A. Yes, I expressed an opinion as to the market 
value. 

Q. And what opinion did you express? 

Mi. Mackay: I object to that, vour Honor. I 
don’t think the witness is qualified to give an 
opinion. 

The Court: Well, I doubt the competenacy of 
the question as framed. I suppose vou are leading 


up to asking him to express an opinion, is that 
correct, Mr. Melville? 
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Mr. Melville: Well, off the record, your Honor. 
The Court: Off the record. 


(Discussion off the record.) 


Mr. Melville: I will withdraw the question, your 
Honor. 


The Court: Very well. 
By Mr. Melville: 


Q. Mr. Webb, on the basis of vour experience, 
do you have an opinion as to what oil royalties 
bought and sold for in 1941? A. Yes. 


Q. Do vou have an opinion as to what oil royal- 
ties would be bought and sold for as of June 5, 1941? 


A. Yes. [49+] 


Q. On what basis, in your opinion, would oil 
rovalties be bought and sold for as of June 5, 
1941? 


Mr. Mackay: I object to that as incompetent, 
irrelevant and immaterial, and the witness not being 
qualified to answer, too general. 


The Court: The question seems to be rather 
general but we will permit him to answer. The 
objection will be overruled. 


The Witness: Well, you see, von are covering 
a rather broad aud general survey there. Every 
field in the United States has different producing 
conditions, different recovery conditions, and dif- 
ferent demand for the rovalties, and unless you 
specify the field particularly I could not give you 
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an answer that would be in anv way enlightening 
on that question. 


i Wir MLelviile: 


Q. Thank vou, Mr. Webb. That is a good point. 
T am referring to the Dominguez Oil Field. Are 
vou familiar with the Dominguez Oil Field? 

ie es. 

Q. Have vou ever heard of the Reves lease? 

A. I am not familiar with the leases particu- 
larly. I am familar with the field and its reputa- 
tion and the general character of it. 

Q. What is its reputation? [495] 

A. Considered among what we call the Class A 
fields. 

G. One of the best? A. es 


Q. Now, then, going back to the other question, 
do you have an opinion as to what a willing buyer 
and a willing seller would have agreed upon as the 
market price or fair market price of oil rovalties 
from the Dominguez field as of June 5, 1941? 

A. Yes. 

Q. What is that opinion? 

Mr. Mackay: I object to that. 1f your ilome: 
please, as incompetent, irrelevant and immaterial, 
and no proper foundation laid, too general, not 
within the issues of the case. 

The Court: I am inelined to think that the 
witness may have shown that he is not qualified to 
answer as to the Reyes lease unless vou perhaps 
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show him these maps and call his attention to the 
location of the field that we are dealing with. 


ip yevo. Melville: 


Q. Here is a map, Mr. Webb, that is marked 
Joint Exhibit 17-Q. This diagonal piece with all 
these lines in it is the Dominguez field, and the 
part here is the Reyes lease (indicating). All of 
he properties on this map circled in red constitute 
leases which belong to the Dominguez Estate Com- 
pany. 

A. Are they part of the interests mvolved in 
this ease? [496] 

@. They are part of the oil rovalties which we 
are trying to value in this case. 

A. Is this particularly here a part of it (indi- 
cating) ? 

OF Wyai is a part of if, that 1s a part of 1, 
that is a part of it, that is a part of it, and that 
is a part of it (indicating). Now, on this they have 
a joint interest with the Carson Estate Company, 
this little piece up here (indicating). 

Now, on Joint Exhibit 18-R, these five pieces, 
this small one here, this larger one, these two and 
this little one over here (indicating) all are Do- 
minguez Estate Company properties which we are 
ivving to value. 


A. In the Torrance Field? 


Q. That is right. This is in the Wilmington 
Field and a very little bit is represented by. that 
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small square. This Joint Exhibit 20-T is in the 
Hilldon-Caminole-Victory Field (indicating). 

Mr. Mackay: If your Honor please, I object to 
the question. It is a leading question. 

Mr. Melville: I am explaining the exhibits. As 
counsel knows, [ was not furnished a copy of these 
exhibits 


The Court: You need not argue, gentlemen. I 
will overrule the objection. 

Mr. Mackay: I will withdraw the objection to 
the maps. [497] 


By Mr. Melville: 


Q. This map, Joint Exhibit 20-T, is a map of the 
Hilldon-Caminole-Victory Field, and the Cross- 
Hatching represents that the properties here are 
jointly owned by Dominguez and Carson. I believe 
the evidence shows, and [ think I am quoting cor- 
rectly when I say, that 90 or 75 per cent of the 
oil royalties that we are dealing with here are 
represented in this one Reves lease right here on 
this map (indicating); 90 to 95 per cent of the 
oil royalties that we are valuing are represented 
by this one lease in the Dominguez Hill. 


A. I am not enough familiar with the other 
royalties coneerned to express an opliion anyway 
at Torrance and Wilmington. There have been some 
very wide and fluctuating conditions in those two 
fields. 


Q. Are you willing to testify as to only the 
Reyes lease? 
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A. Yes, I am willing to testify as to what I 
think the fair market valne would have been for 
it at that time, what I as a broker and dealer 
could have sold it for. 

@. I think that is what we are after, so I will 
ask you the question, what, in your opinion, could 
the oil royalties involved now, only with respect 
to the Reves lease, have been sold for as of June 
5, 19419 

Mi. Mackav: Just a moment. If vour Honor 
please, [498] I object to that as incompetent, irrele- 
vant and immaterial. It has not been developed that 
this witness knows anything about the stipulations 
and the exhibits or that he has shown sufficient 
familiarity with the property to qualify him as a 
vitness on an estimate which this Court could 
depend on for an opinion. J think it is incompetent, 
irrelevant, and immaterial. 

Mr. Melville: Your Honor, it seems to me that 
there are two ways of approaching the problem that 
we have. One is to call geologists and engineers 
who know how to go out and determine the amount 
of oil in the ground, approximately, and the rate 
of exhaustion, and they get all through and they 
arrive at a total anticipated income, and by apply- 
ing certain discounts they give an opinion as to 
what they think the fair market value should be. 
Another way to approach our problem, it seems 
to me, is to call a man who does not know as much 
about the oil properties, perhaps, as the engineer 
who has worked over them, gone over the ground 
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day by day over a period of years, but who has 
dealt in the oil royalties of good fields and bad 
fields and has seen the buyer lay out his hard 
cash to buy an oil royalty on a certain basis, a 
man who has seen the seller accept that money in 
exchange for his oil royalties. That, is seems to me, 
is Just as good a vardstick for valuing the fair 
market value of oil rovalties, if not a better one, 
than the engineer who determnies how much [499] 
oil is in the ground and how much the willing 
seller should ask for it, whether or not he ean 
get it. 

The Court: Well, the difficulty with your ques- 
tion as now phrased is that [ am in some doubt 
as to just what you are trying to prove by this 
witness. Now, I don’t understand that he is being 
presented as one who has gone upon the Reyes lease 
and made all of the appropriate tests for determin- 
ing the value of the property which he saw, nor 
do I understand that he has been shown the basic 
stipulated facts in this case as they pertain to the 
Reyes lease, so that you are in a position to ask 
him to express an opinion as to the fair market 
value of the estimated probable total less reserves, 
or the estimated royalty, and how much will be 
secured from it. I don’t say that critically, My. Mel- 
ville, but I am only trving to find out for the pur- 
pose of ruling upon this objection just how we 
have this, just what you are trying to prove by 


him. 
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Mr. Melville: I will be glad to withdraw the 
question, vour Honor, and try again. 

The Court: Very well. 


By Mr. Melville: 


Q. Mr. Webb, do you deal in oil rovalties on the 
payout basis? 

A. Well, of cowrse—let me explain that. I have 
not dealt in rovalties since 1940. That was the last 
activity [5603 our company had so far as buying, 
trading, or brokeraging rovalties, at the close of 
1940. Acting in the capacity of a broker, and also 
as a distributor of them, and as a purchaser for 
our own ownership, our own investment, we used 
both methods. The demand was so great for rovai- 


ties along at that period 

Mr. Mackav: If your Henor please, I object to 
that. 

The Court: Overruled. He may proceed. 

A. (Continued) Well, your Honor, I may di- 
gress a little bit here from the legal side of this 
question. I am just trying to explain what my posi- 
tion in the business has been so everybody will 
understand what my testimony is. 

The Court: You mav proceed. 


A. (Continued) On this, what we call the short 
payout stuff, that is, where you have flush produe- 
tion and rapid return of the money, the recovery 
never was so paramount and important in the 
purchase of that tvpe as the stuff where it extended 
over a loweer term oi vears, Where it Pan into a 
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longer term of years, anywhere from six to twelve 
years, of course the matter of recovery at deep 
sand potentialities all entered to quite a large extent 
in our decision on whether we would handle it or 
sell it. This particular type of rovalty under ques- 
tion here, of course, would he one that I would 
consider a long term pay-out, and, naturally, re- 
covery would be an important factor if we were 
at that time considering the royalty for purchase 
and sale. But to qualify the first part [501] of my 
answer there, I was going to say that the demand 
was so great at that period by the buyers and 
investors for royalties that they were willing to 
take the better class pools, what we call the Class 
A pools, on an extremely long term pay-out basis, 
and some consideration was given at that time, some 
thought, to the possibility of a substantial increase 
in the price of the oil, a substantial increase, per- 
haps, in the allowed production from the wells, 
which, of course, would have shortened the pay-ont 
period. Quite a considerable consideration was 
given to the deep sand possibilities and they were 
willing to pay some speculative value for that. 
Now, as to whether or not we used any one 
particular yardstick in determining our basis for 
purchasing, depended somewhat upon the attitude 
of the buyer at the time. It was not so much in 
that period what vou had to sell as it was what 
you could get to sell. There didn’t seem to be much 
difficulty in selling it. The distribution and sale of 
the royalties were governed by the proper State 
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and Government agencies which supervised the 
selling price and the manner of distribution. 


By My. Melville: 


Q. Well, on good oil rovalties, such as we have 
represented in the Reyes lease, what were they 
being bought and sold at on the pay-out basis in 
1941? 

My. Mackay: I object to that as meompetent, 
irrelevant, and immaterial, no proper foundation 
Jaids fa02) 

The Court: If he knows he may answer. 

The Witness: Well, if we could have secured 
a royalty of that quality and in that particular 
lease, it is my opinion that we could have sold 
it easily on one hundred times its monthly pay-out 
or its monthly return. 

Mr. Melville: No more question. [503] 


Cross Examination 
By Mr. Mackay: 


Q@. Mr. Webb, you have never been on the 
property ? A. No, never have. 
You have never made a study of the lease? 
No. 
Or the lease document? 
No, I have not seen the lease document. 
Do you know the lease conditions? 
Well, not in detail. 
You have never studied the lease, have you? 
I know the reputation of the field. 


POPOPOPO 
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Q. Just the reputation? A. YWesiisina 
Q. Do you know whether the production was 
dechning about this time or inclining? 
No, 2 dont know. 
You don’t know anything about that? 
No. I would assume that it was declining. 
You would assume it was declining? 
That is, it was several years old. 


O>OPo> 


You have made no investigation to determine 
that, have vou? A. No. 

@. Did you, in vour figure, take into considera- 
tion [504] income taxes? 

A. No, my opinion there was before taxes. 

). Before taxes? Well, assume that out of every 
dollar that is recovered, Uncle Sam would take 95 
per cent, would that affect the value, in vour 
opinion ? 

A. Well, I don’t think it would, due to the 
fact that the taxpayer’s status would be different 
in practically every case. One man would be up 
against a 95 per cent condition where another 
might be exempt. 

Mr. Mackay: That is all. 

Mr. Melville: No more question. You are ex- 
cused, 

The Court: May I ask the witness one question? 
1 don’t understand what vou mean by 100 times 
each monthly return. If you take a group of leases 
having a monthly return of, say, $60,009.00 a month 
in 1942, but with an estimated return of less than 
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half of that 10 years later, where do you get your 
10 times monthly return under those figures? 

The Witness: Well, your Honor, technically it 
iS a very erroneous way to figure values. It is a 
method that is used in royalty trading in the busi- 
ness quite generally, more particularly as concerns 
the short pay-out leases, the idea being at the time 
to probably estimate how soon you might expect a 
return of your cost, based somewhat upon the an- 
ticipated life of the flush production before the 
wells go into their secondary production stage or 
life. [505] 


Mr. Melville: Your Honor, J think I ean clear 
this point up. 


Redirect Examination 
By Mr. Melville: 


Q. This Exhibit 11-K (2) shows that according 
to the stipulation of the parties the Reyes lease 
would receive during the last seven months of 1941 
$368,645.00. Do you see that figure there? That is 
up to May 31st. 


A. Of course, the way we calculated that to deter- 
mine what the average monthly pay-out was, we 
would probably have taken the previous 12 months’ 
production, taken the average for the previous 12 
months or some such period, and then used our 
basis of caleulation upon that average per month 
during that period. Of course, you might have one 
particular month that might be very high and 
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another very low due to some peculiar local condi- 
tion or mechanical trouble, and so on. 

Mr. Melville: May I suggest, vour Honor, that 
we give the witness the income according to the 
stipulation for the vear 1940 and have him use that 
—the last 12 months’ average monthly pay-out— 
and work out his problem ? 

The Court: You have the strpulated income from 
the lease only? 

Mr. Melville: I believe we have, your Honor. 

The Witness: I examined before commg up 
here 


The Court: You better wait a moment until a 
[506] question is asked you. 

The Witness: I didn’t know whether you wanted 
me to answer your question. 

The Court: I did not care to interrogate you, 
sir. Wait until counsel asks a question. 

‘The Witness: T see. 

Mr. Melville: No wonder I could not find it, 
vour Honor. It is not in the stipulation. The 
future figures out but not the past figures by leases. 

The Court: I did not remember having seen it. 
Do you have any other questions, Mr. Melville, of 
the .witness ? 

Mr. Melville: No, your Honor. 

Mr. Mackay: No, your Honor. 

The Court: Ihave no desire to cross examine him 
myself, gentlemen. I was just merely trying to get 
an explanation of that answer of his as applied to 
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this case, that is all. You may stand aside, Mr. 
Webb. 


(Witness excused.) 


Mr, Melville: Call My. Pemberton, please. 


JOHN R. PEMBERTON 


ealled as a witness by and on behalf of the Respond- 
ent, having been first duly sworn, was examined and 
testified as follows: [507] 


Direct Examination 


The Clerk: Your name, please? 
The Witness: John R. Pemberton. 


By Mr. Melville: 


Q. My. Pemberston, what is your business? 

A. I am a consulting petroleum geologist and 
eleiiecnr, 

Q. Will you please state your educational and 
professional qualifications ? 

A. Yes. I was graduated from Stanford Uni- 
versity in 1909 as a geologist, and worked for the 
United States Geological Survey in a portion of 
1909 after graduation. I was an instrnetor im 
geology in Stanford University in 1910. [ was then 
employed as a geologist by the Argentine Govern- 
ment for five years im land classification. I re- 
turned to this country and entered the employ of 
the Ventura Refining Company, a producing com- 
pany in California. I then went to Oklahoma and 
was engaged in the business of exploration and 
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ceological work, and later development and pro- 
duction of oi] for seven years in the Midcontinent. 
I then returned to California and was employed 
by the Petroleum Securities Company and the Pan- 
American Petroleum Company for eight years, dur- 
ine time I had charge of drilling and producing 
oil, management of properties, and also the geologi- 
cal work. In 1932 I was chosen as what 1s known 
as the Oil Umpire for the petroleum produeing 
business within the state [508] and held that office 
for eight years. That work involved keeping sta- 
tistics on production of crude oil in the state and 
the issuance of so-called allocation schedules of cur- 
tailment, the object of which was to keep the supply 
of erude oil commensurate with the consumptive 
market demand. Since 1940, the early part of 1940, 
T have been in business for myself. 

@. Have you had experience in valuing oil roy- 
alties ? 

A. Yes, sir; a great part of my work has been 
and is now the determination of value for market 
value of royalties, producing properties, and oil 
interests. 

@. Have you testified in court as to the value 
of oil properties and oil royalties? 

A. Yes, sir. 

@. Were you recently retained by our worthy 
opponent, Mr. Mackay, to testify in a case as a 
witness on oil royalties and oil property valuation? 


A. It was in connection with the value of a 
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property as of March, 1913, for the determination 
of capital gain or loss. 
@. It was an oil property? 
A. Yes, sir, an oil property. 
Mr. Mackay: Not an oil royalty? 
By Mi. Melville: 


Q. You have seen the exhibits that have been 
15091 introduced as part of the stipulation in this 
case insofar as they would give you, or insofar as 
you needed to go into, the factors to determine the 
fair market value of the oil royalties of the Domin- 
guez Estate Company as of June 5, 1941? 

A. Yes, sir, I have seen them. 

Q. Did you study them? A. Yes, sir. 

Q. Did you study them with a view to formulat- 
ing an opinion as to the fair market value of the 
Dominguez Company’s oil royalties as of June 5, 
1941? Ae ACS eS, 

Q. Did you form an opinion? 

Amy cs, sit 

Q. What is that opinion? 

A. It is my opinion that it was worth $4,000,- 
000.00. 

Mr. Melville: No more questions 
ask a few more questions. 


By Mr. Melville: 


Q. Did vou check after you arrived at your 
opinion of $4,000,000.00—did you check your method 
of appraisal with the same method of appraisal 
which has resulted in actual sales? 


yes, I will 
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Mr. Mackay: I object to that, vour Honor, as a 
leading question. 

Mi. Melville: J asked him if he did. [510] 

The Court: Overruled. You may answer. 
A. Yes, sir, I did. 


By Mr. Melville: 


@. Would you explain to the court the sales you 
checked it with and the result of vour check? 

A. A number of vears ago, in 1936, to be ex- 
plicit, I appraised a property similar in many re- 
spects to the Dominguez Estate’s properties in the 
Ventura Avenue oil field and determined a value 
of that property for an inheritance tax case. The 
appraisal was accepted by the government and by 
the court and the tax was paid. The taxpayers did 
not have enough money to pay the tax and it was 
necessary for the taxpayers to borrow money or 
sell the property to get the money to pay the taxes, 
apparently. hey elected, rather than to borrow, to 
sell, and they sold an interest in the royalty. They 
sold a 35 per cent interest of a one-eighth royalty, 
using my appraisal as a basis to determine what 
the value of the interest sold was as of the date 
of sale. In checking that against the sales price I 
arrived at a factor or a percentage, you might say, 
which would be a percentage which had been ap- 
plied to the value that I had determined in order 
to determine the fair market value by the pur- 
chaser and the seller, and applied that percentage 
to the value that I worked out for the Dominguez 
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Estate property, using the same method of figuring 
in both cases, and arrived as a [511] figure of close 
to $4,000,000.00. To be explicit, the figure that I 
reached was $3,871,000.00. My opinion is that 
market conditions for royalties and money were 
very much easier in 1941 than they were in 1988, 
and that had this interest been sold under those 
conditions it would have received $130,000.00 more 
to make an even $4,000,000.00. 

Mr. Melville: You may cross examine. 


Cross Examination 


By Mr. Mackay: 


Q. What price did it sell for? 

A. What is that? 

Q. What price was that sale you had, Mr. Pem- 
berton ? 

A. The property was sold for—the interest was 
sold for $1,842,105.30. That was, however, 35 per 
cent of a one-eighth royalty. 

@. What were the estimated reserves in that? 

A. The estimated reserves as of that time? 


Q. Yes. A. 8,600,673 barrels. 
Q@. What did that figure out per barrel in the 
ground ? A. 74.19 cents a barrel. 


@. You are sure that is not 60.4? 

A. No, 74.19—oh, excuse me. That is the value 
that the seller had set up. In this sale the seller 
took a capital loss of $391,000.00. The cost to the 
buyer per barrel [512] was 61-1/3 cents, approxi- 
mately. 
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@. That oil was 1.57 per barrel oil, wasnt 
A. No, I believe not. 
Q. Oil, gas and gasoline, I am talking about. 
A. It probably was, ves, the revenue, yes. 


Q. At $1.57? A. Yes, it probably was. 
@. And so you used that as a comparison with 
this, Mr. Pemberton ? A, Wes, sim 


Q. Now, is it not a fact that the lessee in that 
deal got a very substantial modification of the 
lease terms? 

A. No, { know of no changes in the lease. If 
they occurred, I never heard of them. 

Q. Do you know that there were not? 

A. I have appraised that same lease just about 
a month ago and I ran across no changes in the 
lease. 

Q. You really don’t know whether there were 
some lease modifications in that deal? 

A. I do not know that there were not, but I 
have—I am sure that there were none of any con- 
sequence, affecting the value in any manner. 

Q. If you don’t know there were any, how do 
you know they did not affect values? 

A. All the terms of the lease that affect value 
are [513] the same now as they were in 1936. 

Q. Is it not a fact that there was a modification 
there with respect to further drilling by the lessee, 
and that the lessee wanted to get relieved of those 
further drilling requirements ? 

A. I don’t know about that. 
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Q. You didn’t go into that when you made that 
valuation ? Awe vo. & did not. 

Q. So, Mr. Pemberton, then, von are preparing 
that sale of $1.57 with $1.13 oil in this case, aren’t 
you? 

A. No, I am not comparing then. 

Q. You are not comparing them? 

A. No. 

Q. I understood you to say that one of your 
tests was the deal you made—the value you placed 
on there and the sale that was made. 

Eee Y cs. 

Q. And you testified that was $1.57 oil? Now, 
in the facts here it has been stipulated it is $1.13 
oil in this case. Do you think that is a fair com- 
parison? Wouldn’t you get more for $1.57 oil than 
you would for $1.13? You know that is right, don’t 
you, Mr. Pemberton? 

A. Yes, of course. 

@. It would make quite a difference? [514] 

A. In this case I have had nothing to do with 
barrels. I have been furnished with a stipulated 
schedule of future earnings by years, a certain 
amount of earnings by vears, and J have determined 
that the fair market value of those earnings is 
$4,000,000.00. Now, as to how many barrels it repre- 
sents, I have not been advised. 

Q. You have not been advised es to the number 
of barrels? 

A. No, nor how many dollars per barrels that 
represents. 
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Q. Let me ask you this question: If your oil 
was worth 60 cents in the ground, based upon the 
£1.57 value, as you stated, what would this at $1.13 
be worth in the ground? 

A. Well, I don’t 

Q. You would not have an opinion on that? 

A. I don’t grant you can make comparisons of 
that kind. 

Q. All right. When were you down on the 
Dominguez lease ? 


A. Oh, JI was through there about four or five 
months ago. 

@. Not to make an examination? 

A. No, before I heard of this controversy. 

Q. And since you heard of this controversy you 
have not been down there? A. No. 

Q. You have not studied the well production? 

A. No. 

@. You have not studied the operations down 
there? A. Now? 

@. Yes. A. No. 

@. Not for this case? A. No. 

Q. You merely took the figures here that were 
presented to you in this stipulation? 

A. Yes. 

Q. And you did not see any barrels in there? 
You just saw the revenue and made your valuation 
on that? i J heiticecornecr. 

@. Did you regard that revenue shown on the 
stipulation as absolutely definite revenue ? 

eences: 
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Q. You felt that was very definite revenue, did 
vou? 

A. Well, it was a schedule showing some £9.- 
000,000.00 spread over 35 vears, stipulated to by 
both parties in this controversy, which established 
adequate grounds for me to assume it was solid and 
basic and fundamental. 

Mr. Mackay: That is all. 


Redirect Examination 


By Mr. Melville: 

Q. Mr. Pemberton, on the basis of your experi- 
ence in [516] valuing oil royalties, were you given 
in the stipulations that you received all of the in- 
formation which vou thought was necessary in order 
that you would not have to go down to the oil 
fields to look them over? 

A. Well, I can answer that, ves, because when 
I make a valuation of a rovalty as of a certain 
date, I shut my eves as to everything that happened 
after that date. We are concerned with the data 
right up to that time and I don’t bother to find out 
what the true production is. Right now I am ap- 
praising a property as of 1941. I don’t like to 
look at the production of that property in 1942 and 
1943 to guide me in appraising it. 

Q. Mr. Pemberton, did the government’s repre- 
sentatives tell you to disregard any opinion which 
vou might have which would alter the agreed stipu- 
lation of facts, and stick squarely to the stipulation 
of facts in arriving at your opinion? 

A. Yes, sir, they did. 
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Q. And did you do that? 

A. Yes, I did, of course. 

Q. Mi. Pemberton, vou stated an opinion as to 
$4,000,000.00 as your value of the Dominguez oil 
properties in June, 1941, and then vou referred to 
another sale. Did your reference to that other sale 
do any more than prove or disprove the accuracy 
of vour methods of appraisal? 

Mi. Mackay: I object to the question as lead- 
ing. [517] 

The Court: Well, I presume counsel is asking 
him whether or not in his opinion they coincide. 

Mr. Melvule: I will pose the question again, 
vour Honor. I will withdraw that. 


By Mr. Welville: 

Q@. Mr. Pemberton, did you compare or did you 
try to compare the properties that were involved in 
the Grubb Estate sale with the properties that are 
involved in this case, or, on the contrary, did you 
simply compare your methods of valuation as tested 
in the Grubb Estate by an actual sale with your 
methods of valuation in this case? 

Mr. Mackay: The witness has already answered 
that. 

A. Yes, that is what I did. 


By Mr. Melville: 
Q. Which? A. The latter supposition. 
@. You did not make any comparison, then, as 
T understand it, of the oil properties involved in 
the Grubb Estate case with the oil properties in 
this case? A. No, I did not. 
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Q. Only vour method of valuation was com- 
pared? 

A. Exactly, because I had no basis for making 
a comparison of oi] properties Inasmuch as I had 
been served with a stipulated seale of future rev- 
enue, and that is all [518] I was concerned with. 

Q. Do you think it would be fair for vou as an 
engineer, and if vou had knowledge of the oil prop- 
erties involved here, such as one who works over 
the field every day—would it be fair, in your opin- 
ion, to interpose your own views on top of the stipu- 
lation and let those views influence your opinion? 

A. No, it would not be proper. 

Mr. Melville: No more questions. 

Recross Examination 
By Mr. Mackay: 

Q. Now, Mx. Pemberton, did vou give considera- 
tion to income taxes? A. No. 

Q. Isn’t it true that the price which an investor 
is willing to pay for a property is determined on 
the basis of future net yield after the payment of 
tax on income and proper provision for the return 
of capital? 

A. Ishould modify my answer when I said ‘‘No”’ 
to your first question. The determination of fair 
market value as a part of an engineering estimated 
present worth value does contain an element of 
income taxes, ves. So, in determining a fair market 
value I do take into consideration income taxes. 
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Q. How much did you take into consideration 
here? A. How much? 

QO, Yess} 

A. How do you mean, how much? 

Q. Well, we had pretty heavy taxes in 1941. 

A. | did not make any computations particularly. 
My opinion is that, generally speaking, a reduction 
of a discounted present worth calculated value any- 
where from 75 to 85 per cent is a good figure to 
use to determine a fair market value. Now, then, 
the amount of discount there 1s dependent a good 
deal ou the rate at which the earnings are going to 
eome back. [ am a firm believer that a fair market 
value of a property ought to be something around 
what the property will turn back in about five years. 
I don’t like the eight and ten-vear pay-outs. 


Q. All right, Mr. Pemberton, let us just assume 
that the tax rate in 1941 was 31 per cent. 

A. The tax rate on whom? 

@. Well, let us assume on the corporation who 
may want to buy. A. Ona buyer? 

@. Yes. A. Yes. 

Q. So, let us assume that at the very day that 
was received by the buyer it had to pay 30 cents 
out to Uncle Sam. 

A. He does not have to—— 

Q. Well, 30 cents on the profit. 

A. Yes, he takes his depletion out and pays his 
30 [520] per cent on the remainder. 
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Q. Let us assume it is 30 cents at that time on 
every dollar less depletion. ID SOS: 

Q. And that he has to pay the State of Cali- 
fornia, say, 3 per cent. Now, how much or what 
discount factor would you use under those ecitr- 
cumstances to arrive at the fair value of that ex- 
pected income? 

A. Well, as I say, I don’t know a good way to 
determine those things. Generally speaking, any- 
body that can buy this kind of a royalty and has 
that kind of money and is dealing in that is cer- 
tainly going to be in that much of a bracket or 
more. 

Q. Yes, or it would be more than that? 

A. Yes, it is certainly going to be more than 
that. This schedule of stipulated receipts which was 
handed me shows that it will pay out $4,000.00 in 
five years. 
$4,000,000.00 in five years? A. Yes. 
Of course, that is before taxes, isn’t it? 

That is the receipts. 

Yes, [ know, but that would be before taxes? 
Yes, but it is going to return $9,000,000.00, 
or 45, 000,000.00 more 

Q. I know, but you are taking it now for the 
five [521] years? A. Yes. 

Q. Now, suppose that you take 30 per cent or, 
say, 33 per cent, and that is a rather reasonable 
bracket, out of that, how long will it take to get 
back, I mean, to get the capital back ? 

A. Well, of course, that could be calculated by 


Sk 
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taking out the depletion and finding the taxable 
amount—— 
Q. Let us take your 
Mr. Melville: Let him answer it. 
By Mr. Mackay: 
Q. I am sorry. I beg vour pardon. 


A, and determining what he would save in 
five years, of course. 


Q. But vou think a five-year pay-out is reason- 
able, don’t you? 

A. Yes, I think that a five-vear pay-out is a good 
basis. 

Q. And that is after taxes, of course, that vou 
eet your money back in five vears? That is what 
vou mean, don't you? 

A. No, I don’t mean that. No, I mean that the 
property iself would return that much money in 
five vears. 

@. No matter what the tax may be? 

A. Well, obviously a man who is in such a 
high tax [522] bracket that he could not afford to 
pay such an amount because he never would get his 
money back would not buy it, that is true. So, we 
will assume that there must be buvers who are in 
such a tax bracket that thev have the money and 
can afford to buy the rovaltv on a five-year gross 
pav-out. 

Q. All right. Now, let us just assume that we 
have that man who is in the 33 or 35 per cent 
hracket—let us make it easy—the 30 per cent 
bracket, for instance, and we have a_ stipulated 
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figure here for the last seven months of 1941 of 
evoss receipts of $412,652.00. Now, will you please 
deduct 2714 per cent for depletion from that? 

A. Well, he would have more than 2714 per cent 
depletion. 

Om All rielt. A. The buyer would. 

Q. All right, you put that on a cest basis, then. 

A. Obviously the buyer would. He would have 
eapital depletion. 

Q. <All right, suppose you take 50 per cent of it. 

A. He might have more than 50 per cent. In 
the case of the Grubbs, they had 74 cents a barrel, 
and on your figure it was 60 cents a barrel, so 1% 
would be probably more than 50 per cent, his de- 
pletion would be. 

Q. Well, I think vou made—I will withdraw it. 
I think vou stated that in vour opinion it was 
worth [523] $4,000,000.00 ? 

Pee hats right. 

Q. Let us assume that that is the cost. Now, let 
us assume 

A. How many barrels would he have bought? TI 


would like to know that. 

Q. Let us assume that a man paid $4,000,000.00 
for that, that he is in a 30 per cent bracket, and 
the first seven months in 1941 he receives $412.,- 
652.00. What would be the depletion for that on 
cost, Mr. Pemberton ? 

A. Well, I don’t know what it is because I don’t 
know how many barrels the strpulation refers to. 

Q. Oh, you don’t know how many barrels the 
stipulation refers to? An No: 
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Mr. Mackay: No further cross examination. 


Redirect Examination 
3y Mr. Melville: 


Q. Mr. Pemberton, in the Grubb Estate sale, 
which is the one you made the comparison with—- 
is that correct? A. Yes. 

Q). who was the buyer? 

A. Shell Oil Company. 

Q. Did vou suppose that the Shell Oil Company 
had a tax problem? [524] 

A. I suppose they have. 

Q. And who was the seller? 

A. The seller was the Estate of Alice Grubb. 

@. And did you suppose or assume that they 
had a tax problem? A. I know they did. 

Mr. Mackay: I will admit that everybody has 
got a tax problem. 

The Court: We could almost take judicial notice 
of that. 


By Mr. Melville: 


Q. So that if your method of valuation was 
proved to be substantially correct by an actual sale 
between a willing buyer, the Shell Oil Company, 
and the Grubb Hstate, a willing seller, both with 
tax problems, would that assume that your method—- 
I mean, would that establish in your opinion that 
your method of valuation takes into account ade- 
quately the tax problem ? 

A. Yes, sir, I believe it does. 
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Q. Did you give as much consideration to thie 
tax problem in this case—withdraw that. 

Did vou use the same method of valuation in this 
ease, the same underlying principles of valuation 
in this case, as you did when you testified for Mr. 
Mackay in the other case? [525] 

A. No. They didn’t have any royalty out there 


at all. Their situation was 
Q. Quite different? 
A. Quite different. 
Mr. Melville: No more questions. 


Reeross Examination 
By Mr. Mackay: 


Q. Mr. Pemberton, is it not a fact that the 
Shell Oil Company was also the lessee of the Grubb 
Estate? A. Yes, 

Mr. Mackay: That is all. May we have a recess, 
your Honor? 

The Court: Yes, we will suspend at this time for 
a brief recess. 

Mr. Melville: The witness may be excused. 


(Witness excused.) 
(Short recess.) 


Mr. Melville: Mr. Clute, will you take the stand ? 
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called as a witness by and one behalf of the Respond- 
ent, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
The Clerk: Your full name, please, for the 
record? [526] 
The Witness: Walker 8. Clute. 


By Mr. Melville: 

Q. Mr. Chite, what is your business or profes- 
sion ? 

A. Consulting geologist and petroleum engineer. 

Q. How long have you been engaged in that busi- 
ness ? A. 25 or 26 years. 

@. Would you please state for the record your 
educational and professional qualifications? 

A. I took my training at Stanford University 
and graduated from that university in 1915 with 
a degree in geology and mining. In 1915 and 1916 
I was Deputy Oil Inspector of the City of Los 
Angeles. In 1916 and 1917 I was with Smith, Emery 
& Company, Chemical Engineers, in Los Angeles, 
and my work inclided the Potash Development 
Company in Nebraska. In 1917 I was engineer and 
geologist with the Petrolenm Midway, California 
Star, and Pan-American Petroleum Companies in 
the Montebello field in California. In 1918 I was 
with the United States Army Air Corps. In 1919 
and part of 1920 I was connected with Harry E. 
Joluson, petroleum engineer, in Los Angeles, in- 
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cluding geological work in Texas and Oklahoma 
and New Mexico, Arizona, Wvoming and California, 
and ineluding also in 1920 exploration and geology 
for the Granada Oil Company in Colombia, South 
America. In 1921 and 1922 I was Oil and Gas 
Valuation Engineer with the Bureau of Internal 
Revenue in Washington, D. C. From 1923 wntil 
1929 I maintained [527] my own office as a con- 
sulting engineer m Los Angeles. In 1929 and 1930 
I was Field Superintendent in charge of drilling 
and production for the Wyoming properties of the 
Atlantic and Pacific Oil Company. 

In 1930 and 1931 I was with the United States 
Geological Survey in Washington, D. ©., and also 
in 1931 head of the U. S. Geological Survey Office 
in Tulsa, Oklahoma, in charge of drilling and pro- 
ducticn on Indian lands. In 1932 and 1933 I was 
head of the Cil and Gas Section of the California 
State Tax Research Bureau, and since 1934 up to 
the present time I have maintained mv own office 
as consulting engineer and geologist in Los Angeles 
with certain assistants and a staff of engineers. 

@. Have you had experience in valuing oil prop- 
erties and oil royalties? 

A. Yes, a large percentage of my work has been 
valuation work. I think I have appraised, the last 
estimate I made, something in the neighborhood of 
$800,000,000.00 worth of producing properties and 
royalties, not including refineries, which would be 
refineries and refinery methods and which would be 
in addition to that. 
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Q. Were you furnished the facts which have 
been stipulated in this case with respect to oil royal- 
ties of the Dominguez Estate Company ? 

A. I have been furnished with them and I have 
read [528] them, yes, and studied them. 

Q. Did you, on the basis of those, make an ap- 
praisal with a view of formulating an opinion as 
to the fair market value on June 5, 1941, of the 
oil royalties of the Dominguez Estate Company ? 

A. I did make an appraisal, and I want to say 
first that I have read over the stipulation and I 
find that the stipulation includes a schedule of ex- 
pected royalty revenue beginning in 1941 and ex- 
tending until 1965 and thereafter in the amount 
in dollars of $9,029,979.00, and it is further stipu- 
lated that the number of barrels of royalty oil 
to go with that ts 7,992,871 barrels. Now, 

Q. You studied—were you through? 

A. No, I am not, because you asked me if I 
had been furnished the facts. Now, these, In my 
understanding, are the facts on which this is to be 
predicated now. So, when you asked me if I have 
been furnished the facts, I wanted to make that 
clear that to my mind that is the start. 

Q. Very well. I know what you have in mind, 
so | will bring it out. When this case was coming 
on for trial approximately a year ago were you 
retained to make an appraisal of the oil royalties 
of the Dominguez Estate Company ? 

A. Yes, I was. 
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Q. And did you make that appraisal without 
the benefit of anv stipulation? [529] 

Pee Surely aves. 

Q. When you were again brought into the case 
this year, did the government representatives tell 
you to forget any estimates or appraisals or facts 
which vou formulated or relied upon a year ago, 
and to vely strictly upon the stipulated facts im 
this case in formulating your opinion? 

A. Very well. They did not tell me exactly to 
forget it because I do not suppose a person can 
divorce those things in their own mind from what 
they have seen before, but I was instructed that 
here was the basis, as I say, and that we were now 
to move over and see what this stipulated revenue 
is worth and—oh, yes. So, that was agreeable to 
me hbeeause in looking over this stipulation here 
compared with what I had done before they are 
substantially enough in agreement so that I could. 
conifortably accept this. Is that clear? 

Q. That is clear. Now, on the basis of the stipu- 
lated facts in this case, have you formulated an 
opinion as to the fair market value on June 5, 1941, 
of the oil royalties in the Dominguez Estate Com- 
pany ? A. Yes. 

Q. Will you please state that opinion? 

A. Well, my opinion is that the value as of 
June 1, 1941, was $4,450,000.00. 

Q. You said June Ist; the question was June 
Sth. Have you formed an opinion as to the value 
on June 5th? [530] 
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A. June 5th is what I meant. If I made an 
error of a few days, it is June Sth. 

Q. Now, will you please tell the court how vou 
arrived at that opinion? 

A. Yes. I started with the rate of production 
that was laid out and stipulated to. I am perfectly 
aware that when you have revenue coming in the 
future that you should recognize the present value 
of that production, so I made a computation at a 
rate of interest to start with which is called the 
10 per cent rate of interest, that is to say, a discount 
factor of 10 per cent, and I discounted that revenue 
at 10 per cent, and [I see that the present worth 
of that revenue amounts to $4,859,625.00. That is 
the mathematical calculation on the thing. Well, 
now, in my mind that for many—I will just say 
at this point that for many ordinary cases that is 
perfectly understandable and that 1s within reach 
of a fair market value of a property, and I have 
appraised properties on a figure arrived at at that 
point and have explained to the people who want 
this value that there 1s the value at a 10 per cent 
discount and that is the fair market value, but in 
this case I looked further, and, as rovalties go, this 
is a big royalty, it is a very valuable rovalty, and 
using the 10 per cent discount factor—well, it is a 
big royalty and in my mind taxes entered into it 
and so, giving it the proper study which I have 
laid. out on a certain [531] schedule here, I reduced 
that. by a further percentage which I thought was 
proper to recognize the extra tax burden on this 
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thing, aud that reduced my value to $4,450,060.00. 
Mr. Melville: No more questions—pardon me. 

Withdraw that. 


By Mr. Melviile: 


Q. Mr. Clute, after you made your appraisal, 
did you then compare vour appraisal methods with 
any other appraisals whieh you have made that 
have been proven by an actual sale? 

Pee es, i did 

Q@. Wonld vou tell the Court about that? 

A. I had in mind an appraisal that I made of 
a certain royalty imterest, and the appraisal was 
made for the purpose of demonstrating about what 
the fair market value might be for the purpose of 
a sale, purchase and sale. The sale was consum- 
mated and I think my appraisal was used as the 
basis. Anvhow, here 1s the way it went. I appraised 
the one-sixth vovalty interest owned by the O’Day 
Estate in the Athens-Roseneranz Field as of No- 
vember 1, 1944, in the amount of $282,470.00. That 
appraisal was requested by the Citizens National 
Bank of Los Angeles. 

Now, this same royalty interest was sold five 
mouths later for $356,000.00 to the Union Oil Com- 
pany and the Barnsdale Oil Company, 50/50. I 
will say also that they were the operators of the 
property before the property was offered [532] for 
sale to any comer, as far as I know. 

in making that appraisal I used the same method 
that I speak of, as I used in this Dominguez Hstate 
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royalty here, determining for my own purposes the 
reserves and the future revenne to come, and then 
discounted that at the 10 per cent factor, and taking 
out county taxes, and then after county taxes that 
left me a present worth of $282,470.00. Well, this 
property did sell five months later for $356,000.00, 
and L don’t know whether this is hearsay evidence 
or not, but the attorneys for the company said 
they added on another $50,000.00 for what they 
considered real estate value, possible realty valne 
to the property there that went with the royalty, 
and in the meantime there were some 150,000 bar- 
rels of royalty oil taken out in that five months, 
so that it balances up. I was somewhat short, I 
would say $50,000.00—no, $70,000.00 short of the 
actual selling price but | was on the low side with 
this method. 

Q. In other words, the actual sale established, 
as I understand your testimony, that the method 
of appraisal, if anything, is conservative. 

A. Yes. 

Mr. Melville: No more questions. 


Cross Examination 
By Mr. Mackay: 

Q. Now, Mr. Clute, I understand you to say 
that you [533] considered the 7,000,000 barrels and 
the probable revenue of $9,000,000.00 and that you 
applied a 10 per cent disconnt there for interest 
and you arrived at a present worth of $4,859,625.00? 

oe hielit, 
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Q. And after that, then, you approached it from 
the—to get some discount because of the tax drag 
on the income that might come? 

Ae liat is right, yes. 

Q. Do you think that 9 per cent is a sufficient 
penalty to allow for the burden of taxes, federal 
and state? 

A. 9 per cent for the burden you speak of, but 
ieee to umdertand that 13 a 9 per cent tax on 
the 

Q. Gross revenue. 

ANe on the gross revenue that the buyer will 
sustain ? A. That is right. 


A. No, the seller is going to sustain 

Q. Iam talking about the buyer. 

‘AL )6You want an answer to that question? 

OF Yes. 

A. No, I don’t think 9 per cent is enough. I 
think it is going to be heavier than that. 

Q. On the gross? 

A. No, that is not heavy enough on the gross. 

Q. That is not heavy enough on the gross, is it? 

A. No. In an onstensible revenue of this size 
it is going to be more than that, something sub- 
stantial. 

Q. It would be around 30 or 40 per cent, 
wouldn’t it? . 

A. I don’t want to—I don’t think it is 30 per 
cent. It is 20. 

Mr. Melville: Your Honor, the question in this 
ease is the fair market value of oil royalties in 
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companies which various people might have to pay. 
1 object to the question. 

Mr. Mackay: I wish we could forget taxes that 
way, your Honor. 

The Court: This is cross examination. Objection 
overruled. We will allow some latitude. 


By Mr. Mackay: 


Q@. Now, you reduced that present worth by 
$409,000.00, didn’t you? 

A. Evidently, if that is the difference between 
them. I never subtracted it, but it must be. 

@. Well, can you tell us what percentage of the 
expected gross revenue that $409,000.00 is? In other 
words, take $409,000.00 against $9,000,000.00—I beg 
your pardon—$409,000.00 against the value you 
placed on it, $4,859,000.00. 

A. Idon’t think that is proper at all, $409,000.00 
tax—no, I mean value off of—oh, I see what you 
meat. A reduction of $409,000.00 in value against 
the $4,400,000.00 [535] that I spoke about, you want 
to know what that percentage is? 

Mr. Mackay: I will withdraw that. I think that 
is confusing. 

By Ma. Mackay: 

®. You assumed that there would be $9,000,- 
060.00 totol revenue, didn’t you? 

A. Yes, [ am giving that to start with, ves. 

@. And you assumed that out of that $9,000,- 
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000.00 gross revenue there would be a tax penalty 
of $409,000.00, didn't vou? 
Yes, all right, $409.060.00. 
What percentage is that? 
Isn't that nearly 314 per cent? 
L would think that is about it. Do you think 
that is a fair penalty for taxes? 
A. I had not considered it in that light, that 


OPO’ 


being the tax penalty. I guess it is. 

@. Yes, that is the tax penalty. 

A. Yes, but I have got the taxes worked out 
in another method, so the tax would be $429.000.00 
WO a purchaser. 

Q. Now, Mr. 

A. No, I mean $608,000.00 tax. 

Oe Now, Wir. Glute, taxes were very niuch on 
the increase around this basic date, were they not, 
income taxes, }536] federal income taxes? 

A. Yes, I think thev were. 

Q. You have done a lot of work on taxes, haven’t 


you? 

A. Yes, I think they were, already. 

Q. Do you know what the corporate rate was 
in 1941, federal? 

A. Was it about 1744 in 10487 

Q. Don't you think it was around 30? 

A. Four vears ago? I don’t recall. 

Q. Do vou know that corporations had to pay 
a franchise tax in California? 

A Soe, 
Q. Now, let us just assume that the corporation 
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tax, federal, was around 30 per cent, and let us 
assume that there was a 3 per cent franchise tax 
1m @alitormia: A. All right. 

Q. And in 1941 you heard the President say in 
March that the taxes were going to be greatly in- 
creased ? 

A. Oh, very well, I guess that was accepted at 
that time, yes. 

Q. You knew that the federal government had 
started drafting men, did’t you, and building up 
an Army? 

A. Surely. All right. 

@. And, of course, as an engineer, you would 
expect that as a result of that taxes would go up, 
didn’t you? [537] 

A. That was the beginning of the war period 
and I think we knew that taxes were going to go 
like they did in the previous war, that we would 
have to pay the taxes, All right. 

Q. And you knew, of course, that the govern- 
ment proposed an excess profits tax in 1941—in 
1940, I mean? 

A. Well, you are recalling details that I cannot 
answer right now. 

Q. You were very familiar with the very high 
tax that we had in the last war? At that time you 
worked with the Bureau of Internal Revenue, or 
shortly after? A. Shortly after. 

Q. And that went up to a very high tax, didn’t 
it? A. Yes. 

Q. So that on June 5, 1941, the basic date, any 
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reasonable man would have expected that under the 
conditions prevailing then for the next four or five 
years the taxes would be greatly iereased, isn't 
that a fact’? A. Now 

@. Isn’t that a fact? Can you answer that? 

A. Well, ves, all right. They were going to be 
greatly increased, all might. But I—— 

@. Just a moment. 

Mr. Melville: Let lim explain, Mr. Mackay. 


Mr, Mackay: He may have the riglst to explain 
if he [538] wants to explain. I am sorry. 

A. (Continuing) You were asking me about the 
income taxes that are going to increase in 1941? 


By Mr. Mackay: 


Q. Just what you would expect them to do. 

A. All right. At the same time, those are the 
taxes, let us understand, that are gomg to apply 
to the buyer of a property after he has taken a 
static sum of money and exchanged it for an Income 
property, so that he has an income property, and 
these income taxes are going to apply to him, in- 
creasing or not? 

Q. Yes. 

A. Very well. At the same time we have got to 
assume that what is called the capital gai tax is 
going to increase the same rate, it is going to be 
00 or 40 per cent. 

Q@. At that time it was about that much, wasn’t 
it? 


A. The seller is faced with a capital gain tax 
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which may or may not be the same as the income 
tax. He is on the other side of the fence. So, we 
can argue these taxes up to 95 per cent for both 
sides 1f you want to. 

Q. I don't want to do that, but you can if you 
want to. 

A. IJ don't. All right, 30 per cent. We have got 
them both, the buyer and the seller, facing higher 
taxes. 

One Viatrsericit, 1539) 

A, What they are at any date, is that right? 

Q. That is right. 

A. The capital gain tax ought to almost offset 
an income tax for the other fellow if they make 
the rates the same. We know that they don’t. The 
capital gain tax is lower usually due to the time 
element that he has held the property, and so forth, 
but you have got your taxes pretty equally balanced 
there. 

Now, then, when we make valuations and I use a 
straight 10 per cent discount, while that will apply 
to properties where they can—where taxes are mod- 
erate, that will include, in my mind, taxes up to 
about 1214 per cent, either corporation or individ- 
ual, whichever you want, on a buyer and a seller. 
When I give you a value at a 10 per cent figure 
I think that that value includes any consideration 
of taxes that may be borne by the buyer or the 
seller, capital gain on one side and income on the 
other, and I have brought you to the trading point 
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where the buyer and seller will take a position 
according to each one’s tax status. 

Q. Mur. Clue, did you make a determination here 


as to fair market value 
My. Melville: Just a minute. Are you through, 
Mr. Clute? 
iim ainess: Yes all right. 
Ma. Mackay: He has had plenty of time. [540] 
Mr. Melville: Were vou through? 
The Witness: No. [ wanted to finish my answer. 
Mr. Mackay: I don’t want to hear his story. I 
think he has answered the question, your Honor. 
The Court: You may proceed with the cross 
examination. Will you complete your question, My. 
Mackay? The reporter will read it. 


(Question read.) 
By Mr. Mackay: 
Q. 


as stated in this 
A. Yes. 
Q. So you were trying to put a value on future 
income, were you not? A. That is right. 


of the income to be expected in the future 


Q. So, if you are approaching that from a sen- 
sible standpoint, as a very fine engineer, vou would 
have to take into consideration the future expected 
taxes, wouldn't you? 

A. Yes, that is what this schedule is for. 

Q. O. K. Now, let us assume that the taxes of 
a corporation that may bny that or may have bought 
that at that particular time—at the time of the 
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purchase let us assume that the taxes were 30 per 

eent federal, and let us assume that there was a 

3 per cent franchise tax in California 
A. Might I change those? [541] 
@. Can't T ask my question first? Or do you 


want to talk some more? 


The Court: Proceed with your question, and the 
witness will refrain from answering until it is 
completed. 


Mr. Mackay: Please read my question. 
(The question referred to was read.) 
By Mr. Mackay: 


taxes were greatly inereased because of the impend- 
ing war, and even the suggestion by the President 
was that the taxes would not be less during the next 
four or five years than, say, 30 per cent federal and 


and, furthermore, that the corporate 


3 per cent state, now will you please tell the court 
how much, in your opinion, you should penalize 
that future expected income by those taxes? 

A. Iwill try to. I was going to interpose some- 
thing a moment ago to say that if you would let me 
change those rates to 4 per cent state tax and 20 
per cent federal tax I could give you some pretty 
close figures. 

Q. Is that what you used? 


A. In a computation, illustrative for my own 


re 


purposes. 
Q@. You used that to determine the proper 
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amount vou should reduce it to get this $409,000.00 
for your present worth value? 

A. I will tell vou why I did not want to use 4 
per cent and 20 per cent nor vour 3 per cent and 
30 per cent, because [542] if you get your taxes up 
that high then your stipulation is not worth any- 
thing. You have stipulated that this price of oil 
shall be such and such, $1.14. If you are going to 
assume that taxes are going up, you have got to 
assume that the prices are going up too and your 
stipulation is gone. 

@. You don’t lke the stipulation? 

A. What? 

Q. You don’t like the stipulation ? 

A. You did not stipulate taxes, did you? 

The Court: You are arguing, both of you, 
gentlemen. Let us ask the question and then pro- 
Geed 

The Witness: Very well. 

Mr. Mackay: Will you please read that ques- 
tion again? 


(Question read.) 
A. No. 
By Mr. Mackay: 


Q. Well, are you able to tell the court what you 
would penalize the future estimated income in 
arriving at the fair market value on account of the 
tax burden that that income would have to bear? 


A. Yes. i assumed that the buyer of this prop- 
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erty, faced with 4 and 20 per cent taxes, and We- 
membering that he gets depletion on cost, would be 
supject to about $1,167,782.00 of state and federal 
taxes, and that would result £543] 

q@. Give me that figure again, please. 


A. $1,167,782.00, and when you work the present 
worth of the remaining revenue after that, the 
value then would be $4,132,000.00 for the property, 
using 4 and 20 per cent. 

Q. Now, do I understand 

A. But I don’t think it is proper to use that 
when we use that price of oil. 

@. Do I understand, Mr. Clute, that if a buyer 
paid $4,450,000.00 for these oil royalties his taxes 
that vou have used there would amount to 
$1,167,782.00 ? A. Yes. 

Q. In other words, the $1,167,782.00 would not 
go in his pocket but would go to the tax authori- 
ties? A. That is right. 

Q. That is right? A. (hat 1s aelne 

Q. Now, if vou subtract that from $4,450,000.00, 
what would be vour answer? 

A. You will have to subtract the present worth. 

Q. Can’t you subtract what I am asking you to 
subtract or do you need a comptometer ? 

The Court: Let us proceed with the examination 
of the witness. 


iA. I have got something subtracted. I have got 
to [544] take that $1,167,000.00 away from $4,859,- 
000.00, and that leaves $3,691,000.09, but you under- 
stand that I do not say that that is vour tax penalty 
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because vou should take the present worth of 
$1,167,00.00, which I presume would be about 
$600,000.00, away from the $4,859,000.00. Shouldn’t 
you? Your taxes are only paid out by years, and 
it is like a cost, so you take the present worth of 
that cost. 

The Court: Any further cross examination of 
the witness ? 

Mr. Mackay: Yes, vour Honor. 


By Mi. Mackay: 


Q. Now, Mr. Clute, what do you allow that 10 
per cent for—what is that 10 per cent discount 
which you allowed there before you took off the 
taxes? 

A. That is a discount factor which in my opinion 
includes for ordinary properties a fair return of 
interest on your investment plus nominal taxes, and 
by nominal taxes I will specify up to about 1214 
per cent, because this runs along through the vears 
in times when taxes are up to about 1244 per eent, 
state and federal together, and whether it is cor- 
poration or individual, about 1244. All right. If 
T use the 10 per cent factor, that is taking care of 
taxes up to about 1214 per cent. Then if I wan 
to assume that taxes will be 4 and 10, the state + 
and federal 10 more, which amounts to about 13 
per cent more, then I have got [545] 1214 and 18, 
and I have got about 20 per cent taxes, and I feel 
that is about all that a business or property can 
work under, and if I should allow any higher rates 
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of taxes than that I cannot do it with an oil prop- 
erty producing this revenue, so I have allowed all 
the taxes I can in this first 10 per cent plus 4 and 
10 per cent More: 

@. Where do the hazards come in there? 

A. Your hazards have been mostly—there is a 
little business hazard m your 10 per cent but it has 
mostly been taken out in the estimate of oil. 

@. Tell us, Mr. Clute, what goes in the 10 per 
eent? 

A. Just a reasonable interest return, and that 
will give a value that is so suffictently close to the 
fair market value that it can very well absorb taxes, 
buver’s and seller’s taxes. 

Q. All right. How much do you allow for in- 
terest ? 

A. What? Oh. You are going to split that 10 
per centh Wp. 

Q. I want you to split it up. 

A. I ean’t split it up any closer than that. I 
just have a feeling it includes the two. 

Q. What kind of hazards go into that, Mr. Clute? 

A. I will say not the hazards of production be- 
eause I have taken those out when I have made my 
estimate. 

Q. What estimate? [546] 

A. ‘The oil reserves and future production. 

Q. I know, but this is already made for you. 
You started out with the estimated oil reserves. 

A. All right, then there is no hazard—you asked 
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what hazards were in it. There is no more hazard 
in this 10 per cent that I can put my finger on. 
@. You mean there is no hazard in the 10 per 
cent? 
A. I will give up at that pomt. I don’t know 
how much hazard there is in there. Nobody knows. 
@. What do you allow for the use of money in 
that 10 per cent? A. For use of money? 
Q. Yes. A. You are thinking now of 
@. Don’t vou understand what I asked you? 
A. For use of money? I think vou mean the 


money that I am gomg to have returned to me for 
reinvestment. 

Oe Ol, no evar C liste, 

A. Well—for use of money? Oh, I understand 
now what you mean? Borrowed money? What 
interest I would have to pay on borrowed money? 
Is that what you mean? 

@. What part of the 10 per cent represents in- 
terest, if any, for the use of money? 

A. Oh, I see. I don’t know. 

Q. You don’t know? [547] 

A. No, I don’t. 


Q. You have not given that any thought? Well, 
what part represents taxes? 

A. Inmy mind about—I think if I went to work 
on that problem I would probably assume that 
about 4 per cent represented taxes and 6 per cent 
the money interest. 


@. Do you mean to tell me there is no hazard 
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in getting that income? Don’t vou understand 
what I mean? 

“A. Yes, of course I do. I have to think that 
over. 

G. I don’t want to rush you, | ani Snzeaiom 
can't answer that question, can vou, Mr. Witness? 

A. I can’t answer it very well. 

Q. Do vou mean to tell the Court here that a 
buver would be willing to risk his money in this 
kind of a purchase on a 6 per cent return—to get 
his money back plus 6 per cent? Is that what you 
mean? That must be so. 

A, No. Wo, ] tlon’t. 

Q. You think a man would want a little more 
return ? A. Yes, I do. 

Q. Why did you say a moment ago that you 
thought 6 per cent would be the interest? 

A. You say, would he buy this property here? 
Well, str, I think he would buy another property. 
We value virtually none of them at 10 per cent 
and we place 

Q. Where do you [548] 

A. Remember, that is a long life property. 

Q. Anyway, you don’t mean to tell the court 
that a person would be willing to put their money 
in here and just get back 6 per cent interest plus 
their capital, do you? 

A. I think he would want more. 

Q. Yes. How much more? 

A. Well, he would certainly want the full 10 per 
cent if he could. 
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Q. Just for his interest alone? 
A. Yes, I believe so. 

@. But you have figured it on the theory that a 
man would be satished to get his money back plus 
6 per cent, haven’t you? 

A. Yes. So, now, vou have got the whole 10 per 
eent taken up with the use of money. Now, where 
are the taxes? 

Q. Now you think the interest alone ought to 
be 10 per cent, don’t vou? 

A Yes, { do think that way. 

Q. Now, a man would have to get his money and 
pay his taxes too, wouldn’t he? What? 

A. Get his money back and pay his taxes too, yes. 

Q. Where is he going to get the money to pay 
his taxes 1f vou merely discount it 10 per cent? 

The Court: Do you understand the question, Mr. 
Witness? [549] 

The Witness: Yes, I do. 

A. Naturally, I only allowed the 13.6 more per 
cent of taxes, that is, 138.6 per cent 


By Mr. Mackay: 


Q. That is not enough to allow on the ineome 
that will have a tax penalty of 30 per cent or more, 
Mr. Clute? A. Well, that is 


Q. Can you answer yes or no? 


A. Iam not going to answer yes or no because 
this property is going on for the next 20 years, and 
do we know the tax rates are going to be 30 per cent 
for all the life of this property? It might not be 
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at all. It may be in 1941, 1942, and up until 1948, 
but they are going to change. They were going up 
at that time, but in the foreseeable future they are 
going to be pretty high but maybe not 30 per cent, 
so I don’t think your assumption is entirely correct. 

Q. Well, do you think a willing buyer would 
take a chance on June 5, 1941, of the taxes going 
down ? 

A. Oh, not going down below that point, no. Of 
course not. 

Q. As a matter of fact, you know that emoce 
people who were capable and willing to buy any- 
thing lke this were pretty well scared of the na- 
tional debt at that time, were they not? 

A. Probably so. [550] 

@. And there could not be much hope 

A. Remember also they hoped for an additional 


price of oil, whether they got it or not. That was 
ahead of him just as taxes were. 

Q. Yes. Now, if you allow only 6 per cent, if 
you allow 10 per cent there in your discount for 
interest and you do not allow enough for the man’s 
taxes, how do you figure the prospective buyer will 
ever get any profit out of it, Mr. Clute? 

A. It is clear on the arithmetic of it that he 
could not. 

Q. He could not get any profit on it. could he? 

oa: 

Mr. Mackay: That is all. 
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Redirect Examination 
By Mr. Melville: 

Q. Mr. Clute, do you consider yourself an ex- 
pert on taxes? 

A. J have been told that [ am not. 

Q. Do you consider that taxes are a charge 
against income or a charge against fair market 
value? 

A. They are a charge against income, but when 
you write them into a valuation they are like any 
other cost of which you may ascertain the present 
worth, and then the present worth is a charge 
against value. [551] 

Q. Mr. Clute, you have clients, don’t you? 

A. Yes. 

Q. If you were willing to perform a specific 
service for a client in a given year, let us take 1941, 
to do a certain job for a certain client in 1941 for, 
let us say, $5,000.00, then along came 1942 and the 
taxes had gone up, doubled, would you charge less 
to do that same job in 1942 than you did in 1941, 
taking into consideration the tax problem? 

A. No, naturally no. 

Q. Would you charge more? 

A. If I were entitled to it, depending on my 
contact with my client. In a commercial way I 
would be inclined to charge more, yes. 

Q. Would you consider that your services were 
entitled to a certain value and your tax problem 
was your own business? 
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A. Yes. I have got to fall back on my relations 
with the chent there, but 1f I were in business abso- 
lutely buying and selling for a measurable time I 
would just have to charge more when my taxes went 
up. They are a cost against my Income. 

Q. You would have to charge more for your 
services because the taxes were higher than you 
would have to charge for your service if the taxes 
were lower? A. Yes. [952] 

Q. Now, if you were selling something rather 
than your services, selling a commodity like oil, 
and you had a tax problem where your taxes were 
greater, you are the prospective seller, if you make 
any gain on the sale of this oil property now you 
are going to have to pay higher taxes, would there 
in your opinion be any reason for selling it lower 
because the taxes were higher? 

A. No, it would have to sell for a higher price. 

@. That is, from the seller’s standpoint? 

A. From the seller’s standpoint. Did you mean 
if I was selling oil or a property as a lump sum so 
the capital gain takes hold? 

Q. Yes. 

A. I would want a higher price then to cover 
Iny taxes. 

Q. All right, then, if the very same willing 
buyer that Myr. Mackay has been talking about 
takes all the discounts for taxes and the very same 
willing seller adds a lot of things because of taxes, 
would they ever get together and consummate a sale, 
in your opinion, unless they both disregarded taxes? 
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A. They would go farther apart, ves, one would 
go one way and one the other. 

Q. Unless they disregarded taxes they would 
not ever get together, would they? Mr. Clute, let 
us assume that a given stock, let us take Chesa- 
peake & Ohio—sells on the [553] New York Stock 
Exchange today for 58 and there are any number of 
sales in it, 1,000 or 2,000 or 10,000, does that in your 
opinion establish the fair market value of that 
stock? A. QOnthe Exchange? Yes, indeed. 

Q. All right. Now, suppose that a charwoman, 
who is in the very lowest income tax bracket, sold 
100 shares today of C & O at 58 and that that par- 
ticular 100 shares was bought by J. Pierpont Mor- 
gan, who is probably in the highest tax bracket, 
does the fact that Mr. Morgan would have a tre- 
mendous tax problem to concern himself with and 
the charwoman had practically none, change the 
fact that $58.00 is the fair market price of that 
stock ? | 

A. Obviously no. “There are a million other 
shares which set that value for some reason or other 
between them. 

Q. Now, Mr. Clute, you followed in making 
your valuation in this case a method that you have 
followed on the basis of your years of experience? 

A. Right. 

Q. Is that the same method that you followed in 
valuing the—what was that sale? 

A. The O’Day. 

Q. the O’Day property? A. Yes, 
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Q. Who was the buyer in that case? 

A. The Union Oil Company and Barnesdale Oil 
Company [554] together. 

Q. They weve the buyers? AL tele 

Q. Were they also the lessees? 

A. Yes, they were. 

Q. They were, then, well acquainted with the 
property ? A. Yes, indeed. 

Q. Is it a safe assumption that they had a tax 
problem ? A. Of course. 

Q. Who was the seller? 

A. The O’Day Estate, administered by the Citi- 
zens National Bank. 

@. And the Estate, you presumed, had a tax 
problem ? A. I do, ves. 

Q. Did you take into consideration taxes just 
as much, no more and no less, 1n that appraisal in 
the O’Day Estate case as you did in this case? 

Mr. Mackay: If your Honor please, I object. 

The Court: <A lot of this is already in the record, 
so if you are not cross examining your witness I 
am reluctant to stop you. 

Mr. Melville: I will withdraw the question. 

The Court: Very well. 


By Mr. Melville: 


Q. What was the date of that O’Day sale? What 
vear? [555] A. May 3, 1945. 

@. Were the taxes in 1945 more than they were 
in 1941? 
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Mr. Mackay: Well, if your Honor please, I 
suppose we all know that. 

A. Yes, I think they were; yes, I do. 


By Mr. Melville: 


Q. Now, did you take into consideration yvour 
method of appraisal in the O’Day case the tax 
problem of the oil companies that bought it or the 
O'Day Estate that was selling it? 

Mr. Mackay: If your Honor please, I object to 
that. It is not really proper on redirect. It has 
been gone into and I think it is beyond the pale of 
redirect examination. 

The Court: Probably, but we will permit him 
to answer this question. You may answer. 

The Witness: Please read it again. 


(Question read.) 


A. I gave consideration to taxes and just con- 
cluded that whatever taxes that might be applicable 
to it—there might have been a balance between one 
side and the other but they were encompassed with- 
in that 10 per cent factor that I used. 


By Mr. Melville: 


Q. And was the subsequent sale—did the subse- 
quent sale of that property in your opinion confirm 
the accuracy of your method of valuation? [556] 

Mr. Mackay: I object to that, if your Honor 
please. It is not proper redirect. . 

The Court: Overruled. I think he has already 
answered that. | 
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Mr. Mackay: Several times, your Honor, I think. 


The Court: Do you recollect the question, Mr. 
Clute? 


By Mr. Melville: 


Q. You may answer it, Mr. Clute. 

A. In my opinion it confirmed the accuracy of 
my appraisal. 

Mr. Melville: No more questions. 

Mr. Mackay: ‘That is all, Mr. Clute. 


(Witness excused. ) 
The Court: We will suspend for a brief recess. 
(Short recess. ) 


Mr. Melville: Mr. Corby, will you please take 
the stand? 


GRANT W. CORBY, 


called as a witness by and on behalf of the Respond- 
ent, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 


The Clerk: Your name for the record, please ? 
The Witness: Grant W. Corby. 


By Mr. Melville: 


Q. Mr. Corby, will you please state your educa- 
tional background ? 
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A. I graduated from Stanford in 1922, took a 
Master’s Degree in 1923. 

Q. What subject? What course? 

A. Geology and mining and valuation. 

Q. And have you had experience in the oi] busi- 
ness ? A. Yes, I have. | 

Q. How much? A. Weil, since 1923. 

@. And what have you been doing in the oil 
business since 1923? 

A. Well, I have been doing field geology ex- 
ploration, geology valuation, purchasing royalties, 
consulting work, consulting engineering. 

@. Have you been furnished with the stipulated 
figures on probable future royalties from the de- 
veloped oil reserves of the Dominguez Estate Com- 
pany after June 5, 1941? A. I have. 

Q. Are these the exhibits that you were shown? 

A. (After examining). ‘They are. 

Q. Have you formed an opinion, based upon 
those exhibits and figures, as to the value of the 
royalty assets of [558] the Dominguez Estate Com- 
pany as of June 5, 1941? A. Yes, I have. 

Q. What is that opinion ? 

A. My opinion is $4,330,255.00. 

Q. Will you please explain how you arrived at 
that? 

A. Yes. It was a short method that I used and 
it consisted of taking the total production accord- 
ing to the figures you supplied to me and eutting 
the value in half, and in addition to that I worked 
out the return, using a 10 per cent interest rate, 
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and worked out a pay-out, and it paid out in around 
17 years. 
Q. And what figure did you take 50 per cent of? 
A. $8,660,511.00, which was the figure supphed 
on this stipulated sheet. 


@. And what exhibit is that on? 

A. That is on Exhibit 2 here. 

@. Read the whole thing. 

A. Joint Exhibit 2-K (2). 

Q. Will you read it again? A. Is that 11? 

OO} Thats: 

A. Tamsorry. It is Joint Exhibit 11-K @). 

@. Is that method of valuation one that is recog- 
nized in the oil industry? A. Yes, it is. [559] 

@. Is it the method on which oil royalties are 
bought and sold? AP Yes) ies 


Mr. Melville: You may cross examine. 


Cross Examination 
By Mr. Mackay: 


@. Did LI understand you to say that you took 
the total estimated production and divided it by 
half? A. Mies: 

The Witness: Is that an estimated production 
that you supplied me on those figures? 


By Mr. Mackay: 


Q. Isn’t it? Did you read the stipulation 2 

A. Yes, I read the stipulation. 

Q. Will you please refer to the stipulation— 
where is it? 


a) 
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The Court: Here is the original stipulation, if 


you 


wish it, Mr. Mackay (handing). 


My. Mackay: Thank you. 
By Sir. Mackay: 


Q. 


I call your attention to the stipulation, para- 


graph (k) on page d: 


‘Joint Exhibit 11-K (1) is the estimated 
amount, in barrels of oi], of ultimate probable 
future production from known oil reserves of 
all oil properties owned [560] by Dominguez 
Estate Company on June 5, 1941, together with 
the rovalty share of Dominguez Estate Com- 
pany therein. The estimated probable future 
production by calendar vears is based upon the 
asstumption that all wells being produced on 
June 5, 1941, would continue to be produced to 
the full indicated capacity of the formation to 
yield the oil, and, further, that each probable 
productive location of said known oil reserves 
would be developed and produced to its full 
indicated capacity in accord with its probable 
development program.’’ [561] 


You understand that, don’t vou? 


A. 
Q. 
A. 
Q. 


I understand it. 
That that is merely an estimate? 
That is an estimate, ves. 


With respect to the second paragraph, it 


reads just about the same with respect to the rate 
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of production? You understand that to be merely 


an estimate, don’t you? A. I do, yes. 
Q. So, you tock the estimated total barrels and 
you divided it by half? A. That is right. 


Q. And then what did you do? 

A. Used that as the present day value. 

Q. Did you use that as the present 

Mr. Melville: I didn’t hear that question. Did 
you say ‘“‘barrels”’ or ‘‘dollars’’? 

Mr. Mackay: I said ‘‘barrels”. He said “‘half.” 
I was just going to clear that up. 

The Witness: This is in dollars. 


By Mr. Mackay: 


@. if beg your pardon? 

A. I have never seen any records of barrels. I 
have seen dollars. 

@. You have not seen any records of barrels at 
all? So, then, you have taken the estimated gross 
receipts, [562] me That is rieht 

Q. And you divided those in half? 

A. That is right. 

Q. And is that your fair market value? 

A. That is the market value that I arrived at, 
yes. 

@. What did you allow for income taxes? 

A. ‘The other 50 per cent. 

@. The other 50 per cent? A. Yes. 

Q. What profit is there in there for a purchaser, 
then, Mr. Corby? 


A. Well, there is profit in there, according to 
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my valuation, by deducting your total income— 
cutting it in half, there is enough profit there to 
pay your taxes and a return on your money and 
also investment on your principal. 

Q. How much? 

A. I worked this—! took these figures here of 
$4,330,225.00, and worked out a pay-out in years 
and deducted 10 per cent from that, from each 
year’s pay-out, and returned the rest back to capi- 
tal, and that worked out to be a 1644 or 17-year 
pay-out. 

Q. So, you just assumed that a person would be 
willing to put his money in that and get a 10 per 
cent return, is that right? A. Yes, gross. 

Q. Gross? What would be the net income? 

A. Will you please state your question a httle 
more clearly? You mean a 10 per cent net return? 

Q. What do you mean? 

A. You are asking the questions. 

Q. O.K. What went into that 10 per cent? Why 
did you use 10 per cent? 

A. I think that 10 per cent should take care of 
taxes and interest. 

Q. Nothing else? 

A. No, because already you have got a 50 per 
cent deduction. 

Q. I though you said you reduced it 50 per cent 
because of taxes? 

A. To bring it to present day value because of 
interest and taxes, and I took the pay-out each 
month and took 10 per cent of that and returned 
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the balance to principal. On that basis it worked 
out to be a 1614-vear pay-out, practically 17 years. 
What profit did you figure in there? 
The profits i your 10 per cent. 
So, all the profits would be in the 10 per cent? 
Where else would it be? 
I am asking you. 
T put it in the 10 per cent. [564] 
. That is what I mean. You put all the profit 
in the 10 per cent? A. That is Fgh 

Q. So, it is your opinion that a willing buyer 


OPrOrore 


would be willing to invest his money and to have 
received a profit of 10 per cent, is that right? 

A. I think so, yes. 

Q. I beg pardon? ny Wes: 

Q. Well, how about taxes, then? 

A. What do you mean, how about taxes? 

Q. Well, the man has to get that 10 per cent 
back, at least, and he would have to pay taxes, 
wouldn’t he? A. It depends on the purchaser. 

Q. Who in America does not have to pay taxes, 
Mr. Corby? 

A. It depends on a number of things. If it is 
a corporation, one corporation might buy these 
royalties that is in the hole. 

Q. In the hole? A, Yes: 

Q. Wouldn’t they have to pay taxes? 

A. Not if they were in the hole, if they had a 
deficit. 

Q. You mean to say that a corporation having 
a deficit 
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A. If they bought these royalties and threw 
them into [565] their source of income it would be 
worth more to them than it would be to John D. 
Rockefeller. 

Q. Let us assume vou found a willing buyer who 
was operating in a deficit and that he purchased that 
for your estimated fair market value of $4,330,- 
000.00; now, 1s 1t your opinion that that purchaser 
could get all of that money back without paving 
any taxes, including the 10 per cent profit? 

A. It depends on the circumstances of the pur- 
chaser. You say he is in debt. 

@. You said he was in debt. I didn't. 

The Court: You are arguing, gentlemen. Let 
us proceed with the question and answer form, 
please. 


By Mr. Mackay: 


Q. Do you think that a corporation with a big 
deficit like that could pay $4,330,000.00 ? 

A. Yes, I think one with a deficit could pay it 
and make monev on it. That is mv opinion. 

Q. But it is still your opinion that a willing 
purchaser, able to buy, would be willing to put his 
money—to put down $4,330,000.00 and get his capi- 
tal back in 17 vears and 10 per cent interest, is that 
right? A. Yes. 

Q. Is that right? A. That is right. [566] 


Q. And without any allowance for hazards? 


A. You have got an allowance for hazards right 
there. 
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Q. Mi. Corby, are you familar with the earth- 
quake hazard in California? A. Yes. 

Q. Do you know, as a matter of fact, that the 
Havens-Wright wells, which are not very far from 
tuese—that many of those were completely severed 
and made non-useful because of an earthquake? 
You know that, don’t you? 

A. I have heard it. 

On Wom heard it? A. Yes. 

Q. You also have known that in Santa Fe 
Springs, which is just a little bit east of there, in 
the sane general territory, that the same condition 
happened, don’t you? 

A. Yes, I believe the production was altered in 
some of the wells. 

Q. Don’t you think a willing purchaser might 
take into consideration the earthquake hazard ? 

A. Yes, I think so, and I think also a willing 
purchaser would take into consideration the possi- 
bilities of the deeper sands too, which we have not 
talked about here. 

At Dominguez ? A. Yes, in 1941. 


Q 

@. Have you ever been on the property? 
A. Yes. 

Q. When? [567] 

A 


Well I was across the property a few months 


ago. 
Q. When? A. April. 
@. April? A. Yes. 
Q. Which property did you go on? 
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A. I simply went across the Dominguez field. 

Om linea automobile ? A. Yes. 

Q. You did not stop? A. No. 

Q. And vou saw all the working conditions and 
are able to pass an opinion on them? 

A. Well, 1 was not asked to pass an opinion on 
those working conditions, and | have not been asked 
here. 

Q. Did you make any inquiry here as to the 
average daily production of these wells? 

Aa ledid not. 

Q. Wouldn't you consider that that information 
would be important in determining the fair market 
value? 

Mr. Melville: If your Honor please, I don’t 
want to curtail the cross examination, but it seems 
to me that after we have spent weeks, and in fact 
months, agreeing upon stipulated facts in order 
that we could avoid calling witnesses who would 
have to go into the oil reserves and ali these [568] 
other factors, it seems unfair for counsel to ask 
this witness if he did not consider facts which were 
not in the stipulation. In view of the fact that the 
witness has stated he considered all the factors 
necessary to formulate an opinion, if he is qualified 
to formulate an opinion and has all the factors 
necessary, he is entitled to express it. If counsel 
did not think he was qualified he should have ob- 
jected at the time. 

Mr. Mackay: If your Honor please, I think the 
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witness is the one that bronght the deeper zones 
in here. 

The Court: I think I will sustain the objection 
as not proper cross examination. You may pro- 
ceed. 

By Mr. Mackay: 

Q. But you have made no examination of the 
property, have you? 

My. Melville: When? 

Mr. Mackay: At any time. 

The Witness: Yes. 

By Mr. Mackay: 

Q. When? 

A. In the early stages of the—just about the 
time of the discovery well in the Dominguez field. 

Q. That was about 1923, wasn’t it? 

A, Yes. 

Q. But not since that time? 

A. Geological examinations? [569] 

Q. Yes. A. Yes. 

Q. When? 

A. When I was employed by the Marland Oil 
Company, we were attempting to get a lease up 
there. 

Q. When was that? 

A. It was about the time the Union—you will 
have to supply that date. I don’t know. 

Q. Do you know how many zones there are in 
that field? A. About eight. 
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Q. Do you know the depths of the deepest wells? 
My. Melville: I object, your Honor, That is not 
material to the issue in this ease. 


Mr. Mackay: If your Honor please 

The Court: He may answer the question. Ob- 
jection overruled. 

The Witness: I can’t remember the depth of the 
deepest. I think they are around 8000 or 9000, but I 
do not know that entire section has not been pene- 
trated. 

By Mr. Mackay: 

Q. How do you know that, Mr. Corby? 

A. There has been no well, according to my 
knowledge, that has ever cored the schist. 

The Court: I didn’t get that. What did he say? 


(The answer was read.) [570] 


The Court: That is an expression that is not 
in my vocabulary. 

The Witness: May I explain it? 

The Court: Yes. It is not in my vocabulary. 

The Witness: The schist has been recognized as 
the basement rocks in the Los Angeles Basin in 
which there is no production. As an example, in 
the Venice field immediately above the schist there 
is a productive zone and below that is considered 
not to be productive. It is what we call the basement 
rocks. 

The Court: You express the whole thing in three 
words, ‘‘core the schist’’? 

The Witness: Schist or basement rocks. 
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The Court: That is a new word, a new expres 
sion. 


By Mr. Mackay: 


@. Don’t vou know, as a matter of fact, that 
Well No. 79, drilled in 1940, pierced that zone, went 
below the schist ? 

A. I don’t know definitely that it did, no. I 
think there has been some discussion on that geo- 
logically. 

Q. Is it not a fact that Well No. 185 on the 
Reyes lease was drilled into the schist? 

A. Not to my knowledge. 

Mr. Melville: What date? 

Myr. Mackay: That is all, your Honor. 

The Court: Any redirect? [571] 

Mr. Melville: No questions. 

The Court: Let me ask the witness—counsel, 
you may wish to clear it up. I notice he used the 
figure of $8,666,000.00, which does not include the 
estimated income after 1965, 1s that correct, the 
basic calculation ? 

Mr. Melville: That is correct. 

The Court: Do you know why he did that, either 
of you? 

Mr. Melville: Well, I think I can explain it as 
a lawyer but not as an engineer. 

The Court: I don’t wish to interfere with your 
trial of the case. It ts just a query that occurred 
to me, that is all. You can do as you please about 
clearing it up. 
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Mr. Melville: Your Flonor, when it comes to 
dealing with oil in the ground, there 1s nobedy that 
ean say positively how much oil is In any given 
well, it is Just impossible. God alone knows. 

Mr. Mackay: I will stipulate that. 

Mr. Melville: Now, then, the engineers make 
various appraisals, and we had various appraisals 
in this case, the Government's appraisals that there 
Was so much oil down there, and the taxpayer's. 
Ts this on the record? 

The Court: It may be if vou desire. 

My. Mackay: I think it ought to be. 

Mr. Melville: I will be glad to leave it on the 
record. [572] 

The Court: So far it has been. 

Mr. Melville: If you disagree with anything I 
say you can stop me. 

Mr. Mackay: I don’t believe I can disagree 
with vou, Colonel. 

My. Melville: Thank you. The Government said 
in appraisals what they thought the oil reserves 
were, and the taxpaver likewise had appraisals, and 
we realized that this law suit might take weeks 
or months if we each had to bring in engineers 
who appraised these oil properties and each engi- 
neer would have to state his valuation as to the 
oi] reserves. Probably each engineer would have a 
different estimate of the rate of production and 
probably each engineer would have a different esti- 
mate of the future price of oil. So, if each side 
had five engineers, a total of ten, and each one had 
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a different opinion, we would have a total of one 
thousand possible answers from which your Honor 
would have to choose the right one. So, in asking 
the hypothetical questions of our witnesses on the 
valuation it was conceivable that each side would 
have to ask one thousand hypothetical questions in 
order to cover all possibilities. Therefore, recog- 
nizing our problem and your Honor’s problem, we 
got together and compromised, the Government 
came down and the taxpayer came up, and we 
agreed on so many barrels in the ground. This 
eliminated any engineering testimony as to how 
much oil was in reserve. [573] 

We also agreed on the probable future rate of 
production and thus we eliminated any necessity 
for engineering or geological testimony as to that 
factor. We also agreed on the third, and only con- 
ditional, factor, in order to arrive at the future 
royalty income, namely, the future price of oil. 

Having agreed on all those, we reduced our agree- 
ments to a stipulation of probable future royalty 
income. 

Mr. Mackay: Estimated. 

Mr. Melville: Estimated. Now, the word ‘‘esti- 
mated,’’ your Honor, was used because we recog- 
nized, as I previously stated, that God alone knows 
what the answer is as to how much oil there is 
down there, so we did not want to state it as a 
fact. It would be a presumption on the Almighty 
for us to state, as a fact; how much oil is in the 
ground, we don’t know, but that is the best estimate 


Or 
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that we could make. It amounts to a compromise 
on the side of both the Government and the tax- 
payer, and when we came into Court—and [ am 
speaking now for myself and I hope Mr. Mackay 
agrees with me—when we came into Court we 
thought the figures were agreed upon. If they are 
not agreed upon, I don’t know why we spent the 
time working out the stipnlations. 

The Court: Well, I have nothing but the kind- 
hest feeling for counsel on both sides for having 
gotten so nearly together. I don’t want you to 
misunderstand anything I might have said. I merely 
asked why the witness did not use the [574] $9,000,- 
000.00 figure, which Mr. Paine and some of the other 
witnesses had used, instead of the $8,666,000.00. 

Mr. Melville: Well, I am frank to let the witness 
answer that, but I think that the Government is 
willing to recognize that the amount of oil that ts 
left in the ground after 1965 can be charged off 
to a safety factor. 

The Court: Very well. Is that all from this 
witness, gentlemen ? 

Mr. Mackay: Yes. I merely want to say that 
the stipulation speaks for itself. 


(Witness excused.) 


Mr, Melville: Your Honor, in order to clarify 
three of the exhibits, 1-A, 2-B and 3-C—— 
The Court: Let us have them, if you will, please. 


(The papers were handed to the Court.) 
The Court: You may proceed, Mr. Melville. 
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My. Melville: It is hereby stipulated and agreed 
between the parties that as to Joint Exhibits 1-A, 
2-B, and 3-C, that the aggregate liability stipulated 
to in said exhibits include 5/12ths of the Federal 
Ineome in California Franchise Taxes, and the 
property taxes for the full year 1941, which were 
a lien not yet payable. 

The Court: Well, see if I understand what you 
are stating there correctly. You have under the 
column of book value listed current habilities of 
$239,000.00 odd, and then [575] you have hsted 
the same current abilities under the stipulated fair 
merket value, that $292,000.00 odd. So, what you 
mean to say, 1f LT am correct—I am only asking— 
is that the $292,000.00 odd does include the 5/12ths 
of the taxes. Is that what that amounts to? 

Mr. Melville: Are you referring to the figures, 
your Honor, under fair market value? 

The Court: Yes, in Joint Exhibit No. 1, stipu- 
lated for fair market value. 

Mr. Melville: What it amounts to, your Honor, 
is that, that the particular corporations that we are 
dealing with in this case—I believe this correct, 
Mr. Arnold—are on the cash receipts and disburse- 
ment basis. 

Mr. Arnold: That is correct. 

My. Melville: And Mr. Arnold asked the Gov- 
ernment if we would agree to let him include the 
income taxes for the entire year 1941 when we were 
stipulating as to the figures as of May 31, 1941. 
Now, it so happens that the figures that are in the 
stipulation do not agree with the Revenue Agent’s 
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reports and the Government's data. In order to 
reconcile the two, we wanted to stipulate that as to 
real state taxes the taxes for the entire year are in 
there, although the stipulation is only supposed to 
#o as far as May 31, 1941, and that the Federal 
Income ‘Taxes are in there to the extent of 5/12ths 
of the year, which is correct. The justification [576] 
for putting the entire 1941 real estate taxes 1, 
vour Honor, is because under California law they 
become a lien on the property prior to May 31, 1941. 

The Court: Very well. Thank you, gentlemen. 
Off the record. 


(Discussion off the record.) 


The Court: On the record. We will suspend m 
the trial of the Caldwell and the Cotton cases until 
9:30 tomorrow morning. 


(Whereupon, at 5:05 p. m., a recess was taken 
until 9:30 a. m., Friday, October 12, 1945.) 


PROCEEDINGS 
October 12, 1945—9:30 a. m. 


The Clerk: Docket No. 2257, Victoria L. Cotton, 
and 7583, Virginia Caldwell. 

Mr. Melville: Your Honor, one of the first things 
I would like to do this morning is to clear up the 
two points with respect to the proceedings yester- 
day. The first is that I would lke the record to 
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show that Mr. Webb, who appeared here rather 
reluctantly, did so under subpoena. Will you so 
stipulate, Mr. Mackay? 

Mr. Mackay: I will accept your word. Would he 
be available for a little further questioning? 

The Court: Off the record. 


(Discussion off the record.) 


Mr. Melville: Will you stipulate that Mr. Webb 
appeared here under subpoena ? 

Mr. Mackay: I will take your word for it. 

Mr. Melville: Will you take a look at the official 
subpoena and admit it or shall I have to put it 
in evidence? 

Mr. Mackay: Surely, I will stipulate it, Colonel. 

Mr. Melville: The other point I would like to 
clear up with respect to Mi. Webb’s testimony, your 
Honor, is that at the time I was unable to find at- 
tached to the stipulation any facts with respect to 
previous production in barrels. I thought at the 
time that there was evidence to that effect in, but 
I could not find it, so I stated on the record that 
[582] apparently it was not in. I find, however, 
that L was wrong then and that in fact Petitioner’s 
Exhibit 28 gives the royalty barrels by leases by 
years for the Dominguez Estate Company. 

Mr. Mackay: I knew that all the time. Is it 
possible to get Mr. Webb back? 

Mr. Melville: Off the record, please. 

The Court: Off the record. 


(Discussion off the record.) 
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The Court: Then the aswer to counsel’s ques- 
tion is that Mr. Webb will not at this time be avail- 
able for further cross examination? 

Myr. Melville: That is my best, honest belief, 
your Honor. 

The Court: Very well. Off the record. 


(Discussion off the record.) 


The Court: On the record. 

Mr. Melville: Your Honor, I have in my hand 
the minute book of the Dominguez Estate Company 
which contains the minutes of a regular meeting of 
the board of directors dated August 13, 1941, and 
I offer at this time to read into the record a short 
paragraph from those minutes setting forth the 
views of the chairman, Mr. H. H. Cotton, with 
respect to how to arrive at the value of the Domin- 
guez Estate Company's stock. Any objection? 

Mr. Mackay: If your Honor please, I object to 
that [583] as incompetent, irrelevant and imma- 
terial. I will admit for the purpose of the record 
that that is the minute book which counsel now has 
in his hand, but certainly, if your Honor please, 
what may have been said in the mimutes of the 
Dominguez Estate Company can have no bearing 
on this case here. We are now valuing the stock 
of Virginia Caldwell and Victoria Cotton that they 
gave away and it has no place here and it is in- 
competent, irrelevant and immaterial. I say that 
I admit it is the minute book of the company, but 
I see no purpose at all and I think it is entirely 
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incompetent and irrelevant for the purpose offered. 
Mr. Melville: I will admit, your Honor, that I 
have not laid a very good foundation for my offer, 
but [ was trying to spare Mr. Cotton, an elderly 
gentleman, from taking the stand. 
Mr. Mackay: I will admit it is the minutes. 
Mr. Melville: If I have to lay a real founda- 
tion 


The Court: I think IT am prepared to rule. We 
will receive it. If it has no materiality we will 
ignore it. What are you doing? You are reading 
only a portion of it? 

Mr. Mackay: That is right. 

The Court: Does counsel for the Petitioner de- 
sire that it all be in evidence ? 

Mr. Mackay: No, not so far as that one is con- 
cerned, Go ahead. [582] 

The Court: Well, we will hear the excerpt. It 
may be iead into the record. 

Mr. Melville: Your Honor, before I start read- 
ing, L would lke to clear up the matter of it being 
an excerpt. At this meeting they did certain things 
and L am reading everything with respect to the 
subject matter that is contained in this paragraph. 
Tam not reading the part of the minutes that said 
who was present and that they read the minutes of 
the previous meeting, and that they voted dividends, 
and so forth, but everything relating to the subject 
matter of this paragraph is being read, vour Honor: 


“The chairman, Mr. H. H. Cotton, then 
brought up the matter of an appraisal on the 
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Dominguez Estate Company steck, stating that 
in his opinion he felt that an appraisal of the 
assets should be made of the Dominguez Hstate 
Company to determine the present value of its 
stock. After a snort discussion, a motion was 
made by Mr. Edward A. Carson, seconded by 
Mr. David V. Carson, and unanimously carried, 
authorizing the officers to select suitable ap- 
praisers to make this appraisal.’’ 


Your Honer, I have in my hands a copy of the 
report to the stockholders of the Dominguez Hstate 
Company, dated March 25, 1941, rendered by H. H. 
Cotton, the president, and I offer m evidence the 
entire report. [585] 

My. Mackay: I think I have a copy of it here. 

My. Melville: Do you have two copies? 

Mr. Mackay: That is all I have but we may 
be able to get another. 

Mr. Melville: In addition to the copy that is at- 
tached to the minutes of the stockholders’ meeting, 
Mr. Mackay has very kindly given me an extra 
copy of the report to the stockholders referred to. 
I offer it in evidence with the request that I be per- 
mitted to withdraw it and make a certified copy 
for my own use and return the original to the Clerk. 

The Court: If there is no objection, the docu- 
ment may be handed to the Clerk and marked Re- 
spondent’s Exhibit BB, and it will be received in 
evidence. Leave will be given to withdraw it for 
the purpose of making copies. 


(The report referred to was marked and re- 
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ceived in evidence as Respondent’s Exhibit 
BB.) 

[Respondent’s Exhibit BB set out in full 
in Book of Exhibits. ] 


Mr. Melville: Your Honor. I have in my posses- 
sion the minute book of the Dominguez Estate Com- 
pany, containing the minutes of the stockholders’ 
meeting held on April 10, 1940, attached to which 
is a report to the stockholders, dated March 28, 
1940, rendered by H. H. Cotton, president, and 
there are three excerpts from that which I would 
hike to read, althongh I have no objection if the 
entire report goes in. 

Mr. Mackay: JI am sorry. I have not seen if. 

The Court: We may be off the record for a 
moment. [586] 


(Discussion off the record.) 


The Court: Are you ready to proceed, gentle- 
men? 


Mr. Melville: I am, your Honor. 


Mr. Mackay: If your Honor please, we should 
like to object to this. This is a report to stock- 
holders in 1940, and it would seem to me it would 
have no bearing upon the issue here. It could not 
have any bearing upon the values, and we object to 
it for that reason. Besides, if your Honor please, 
it is a statement by the officers of the company, it 
is true, but what value does it have to go back 
there in 1940 when we had conditions—until, if your 
Honor please, they show the conditions in 1940 they 
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have not laid the proper foundation. If they are 
trying to make a comparison of conditions in 1940 
and 1941 by these minntes or by these inferences 
or whatever they are trving to put in, they must 
first under the rules of law lay a sufficient founda- 
tion so they compare like things and not apples 
with peanuts, and until that foundation is laid, if 
your Honor please, I think it is entirely incompe- 
tent, irrelevant, and immaterial. 

The Court: What is your theory as to the mate- 
Yialitv of competency of this particular evidence, 
Mr. Melville ? 

Mr. Melville: Simply this, your Honor, when 
My. Cotton rendered a report to the stockholders 
in 1940 he made this statement 


The Court: Now, without reading, just tell me 
what [587] is vour theory as to the competency of 
the evidence. How is it going to connect with the 
valuation that we have a vear or so later? 

Mr. Melville: My theory is, your Honor, and I 
am prepared to prove it the hard way if necessary, 
that the directors, stockholders and officers of this 
company had constantly over a period of years from 
1936 to 1941, inelusive, placed a value of $1000.00 a 
Share on Dominguez Estate Company stock, and 1 
can prove it if I can get in this minute, that is, 
T can make one step toward that proof. 

The Court: Well, vou have hardly answered the 
question. You are valuing, or we are attempting to 
value, in this case the stock of this company as of 
June 5, 1941. Now, as to a value placed upon the 
stock by officers of the corporation at some earlier 
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date, it would probably be hearsay and be mere 
speculation or opinion of the officers. They may 
have been entirely too optimistic or they may have 
been entirely too pessimistic. I fail to see where 
it has a great deal of materiality, assuming that 
there is any competency at all, although I am re- 
luctant to exclude it from evidence if vou think 
there 1s some real connection that can be made. 

Mr. Melville: Your Henor, I am prepared to 
show that there have been sales of this stock, not 
to outside interests but among themselves, in the 
family group, of the stocks involved in this ease, 
not a great many perhaps, not [588] more than 16 
or 17 sales, over a period of several vears, but those 
sales will establish that the value placed on this 
stock by the people themselves in round dollars of 
one thousand a share. Now, I appreciate that if 
I take any one sale and try to put it in evidence 
my opposition will object on the eround that it is 
an isolated sale, and I must admit that it would 
be an isolated sale, but when vou take them alto- 
gether and they represent all of the sales for a 
five-year period preceding our baste date, it seems 
to me it is material. 

Mr. Mackay: May I make an observation, your 
Honor? In 19+1, the evidence shows, the Dow Jones 
averages were 118. f think it will show glsomiiam 
back in 1936 they were something lke 196. Condi- 
tions were entirely different. Until counsel is pre- 
pared to show conditions exactly the same at both 
dates, it does seem to me that it is going far afield 
on the question of valuation. We must not overlook 
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the fact too that according to the stipulations since 
1936 we have shown the revenue, a termendous 
amount of revenue, it is true, but it has been coming 
from the oil pool down there, and every barrel of 
oil that comes out lessens that. So, why take a lot 
of time to prove what happened in the earher stages 
until he lays a feundations that conditions were the 
same in 1941 as in 19386? It seems to me it would 
be entirely incompetent. 

Mr. Melville: My. Cotton, will you please take 
the witness stand? 


HENRY HAMILTON COTTON 


ealled as a witness for and on behalf of the Respond- 
ent, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 


The Clerk: Your full name for the record, 
please. 
The Witness: Henry Hamilton Cotton. 


By Mr. Nelville: 


Q. Mr. Cotton, what relation are you to Victoria 
L. Cotton? A. Husband. 
Q. What is your position, if any, with the Do- 
minguez Estate Company ? 
President of the company. 
Are you on the board of directors? 
I am. 
What position? A. Direetor. 
Are you chairman of the board? 


SOror 
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(Testimony of Henry Hamilton Cotton.) 

A. No, I am president of the company. I don’t 
know whether that would follow or not. 

Q. Who is chairman of the board? 

A. I don’t know that we have any. 

@. ‘The board of directors? 

A. Well, if there is any, I am the chairman, 
but T am not referred to as that. [590] 

@. Are you a stockholder in the Dominguez 
Kstate Company? 

A. Ina very small capacity. I own two shares. 

Q. Is your wife a stockholder? A. No. 

@. Was your wife a stockholder in 1941? 

A. I don’t believe so, 

The Witness: Will vou give me the record on 
that, Mr. Arnold? 

A. (Continued) TI think she sold her stock in 
about 1938 or 1939. 

@. Whom did she sell it to? 

A. Her daughters. 

Q. For how much money? 

A. She sold it for the same price that it was 
charged to her in the account, taking neither gain 
nor loss, and [ think it was approximately $1000.00 
a share. 

Q. I show you a document and ask you if you 
recognize any of the signatures on it. 

A. (After examining) I recognize that signa- 
tures, I recognize this and I recognize that (indi- 
cating. ) 

Q. Will vou state whose signatures they are? 

A. This is my wife’s, this, is the tax accountant 
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(Testimony of Henry Hamilton Cotton.) 
that prepared the return, and this is the Notary 
Public who acknowledged the signatures. [591] 

Q. What return is this? 

A. This is the income tax return for the year 
1939. It is dated here. 

Q. By whom? 

A. By Victoria L. Cotton, I imagine. (After 
examining) Yes. 

Q. In that return was there reported the sale 
of any shares of stock of the Dominguez Estate 
Company ? 

A. It looks hke there was here. 

Q@. How many shares? By SEE 

@. And what was the amount realized? 

A. $99,000.00. 

Q. Was there also reported on that same. return 
the sales of any Francis Land Company stock ? 

A. It looks like .03—some very fractional share. 

Q. .03267, is that correct? 

A. That is what it says, for which she got 
$32.67. 

Q. And was there also reported a larger sale 
of Francis Land stock ? A. Yes, 33 shares. 

Q. What was the 

A. $33,000.00. You realize, Mr. Melville—— 

Q. Answer the questions, Mr. Cotton. [592] 

Mr, Mackay: He may explain. te 


The Witness: No, I won’t try to explain. What 
is the use? I just want to say that the sale: was 
set up at the price it cost her because— 
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(Testimony of Henry Hamilton Cotton.) 

Mr. Melville: I think that is proper cross exam- 
ination, your Honor? 

The Court: Well, we will let the answer stand. 

The Witness: It does not mean anything, I guess, 
anyway. 

Mr. Melville: Your Honor, may I have the 
privilege of cross examining this witness on the 
ground that he is not a friendly witness? 

The Court: He has not so shown himself to 
be as yet. 

By Myr. Melville: 

Q. Mr. Cotton, in making the report to the stock- 

holders in 1940, did you make a statement in whicn 


you referred to the value of the Dominguez Hstate 
Company stock? 


A. Could I see that report? 
(The document was handed to the witness.) 
A. (Continued) (After examining) Yes, sir. 
By My. Melville: 
A. (Reading): 


‘In the unsettled condition of world and 
national affairs and the many problems that 
confront your company from day to day, we 
feel the ability to pay a return of 7.7 per cent 
on the hasis of $1000.00 per share of our stock 
is one thing that helps maintain the stability 
and value of this stock at somewhere near its 


appraised value.”’ 
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Q. Thank you. Would vou mind reading the 
first paragraph of that report, Mr. Cotton? 

The Court: Are you asking the witness to read 
it into the record? Is that the purport of your ques- 
tion? 

Mr. Mackay: If vour Honor please, I think if 
any part of that report goes in the whole thing 
should go in. 

Mr. Melville: I have no objection. 

The Court: Well, why don’t you agree upon 
what vou wish? 

Mri. Melville: J offer in evidence the entire re- 
port to the stockholders dated March 28, 1940. 

The Court: It may be handed to the Clerk and 
marked for identification as Respondent’s Exhibit 
CC. What mechanics will you use to make it avail- 
able to us, gentlemen? Do vou expect to submit a 
copy or what? 

Mr. Mackay: We will get a copy. 

Mr. Melville: Off the record. 


(Discussion off the record.) 


The Court: What shall we show on the record 
at [594] this juncture, gentlemen, that vou are now 
proposing to offer as Respondent’s CC a compared 
copy of the minutes of the corporation as of some 
date in 1940? Is that what you are going to do? 

Mr. Melville: Yes, your Honor, March 28, 1940. 

Mr. Mackay: Is that a report to stockholders? 

Mr. Melville: Yes. 


Mr. Mackay: It is a report to stockholders? 
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(Testimony of Henry Hamilton Cotton.) 

Mr. Melville: Report to stockholders of Domin- 
euez Estate Company, dated March 28, 1940. 

The Court: We will assign vou a number that 
may be used then, namely, Respondent’s Exhibit 
CC, and when the compared copy is available it 
may be presented to us informally for filing. 


(The report referred to was marked and 
received in evidence as Respondent’s Ex- 
hibit GC.) 


[Respondent’s Exhibit CC, set out in full 
in Book of Exhibits. ] 


Mir. Mackay: If your Honor please, to clear up 
the record, it is a report dated March 28, 1940, for 
the wear 1939, 

My. Melville: It will speak for itself. 

Myr. Mackay: Each vear’s report covers the pre- 
vious vear, not the future year. 

The Court: This is a rather awkward way to 
proceed, gentlemen. You have here volumimous 
books, and unless you want to introduce all of the 
books in evidence and take them back to Wash- 
ington, then you should agree upon some method 
of making [595] available to use the pages that 
vou want in evidence. If you wish to do that by 
compared copies or by photostatic copies, of course, 
vou may do so. I think we will suspend at this 
time for a brief recess for the specific purpose of 
allowing counsel an opportunity to go over the books 
briefly and see just what you propose to offer in 
evidence. 

Mr. Melville: Your Honor, I stayed down 
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The Court: And then we can get along with the 
receipt in evidence of these documents or wait until 
we do get copies available. 

My. Melville: That is an exeellent suggestion, 
your Honor, but I would like the record to show 
that I did stay down and went over these hooks 
last night with Mr. Bennion, Mr. Mackay’s asso- 
ciate. 

The Court: That is all right. We need not worry 
about that. Would 10 or 15 minutes help vou gentle- 
men get straightened out. Mr. Mackay and Mr. 
Melville? 

Mr. Mackay: I think so. 

The Court: To see just what you want in evi- 
dence? Very well, we will take a brief recess. 


(A short recess was taken.) 


By Mr. Melville: 

Q. Mr. Cotton, did the Dominguez Estate Com- 
pany 

The Court: May I ask you this, vou made an 
offer of the entire report? [596] 

Mr. Melville: That is now already in evidence. 


The Court: It has not been received. If that is 
what you wish, the document may be handed to the 
Clerk and marked for identification as Respondent’s 
Exhibit DD. That seems to be the report you are 
referring to. 

Mr. Melville: It is my understanding that I now 
have in evidence the report to stockholders dated 
m the spring of 1941. 
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(Testimony of Henry Hamilton Cotton.) 

The Court: Is this the same report that we have 
heretofore marked as Respondent’s Exhibit BB? 

Mr. Melville: No, your Honor. 

The Court: Well, I am ruling that DD is not 
in evidence. You may make an offer. Let us complete 
the offer and either receive the document or reject 
it. CC is what you said would be furnished by a 
compared copy. 

Mr. Melville: Off the record. 


(Discussion off the record.) 


My. Melville: Your Honor, I have gotten in as 
CC the report dated in 1940. When I started to 
talk about a paragraph of the report that was ren- 
dered in 1939 you suggested that I get together 
with counsel, and it is the paragraph with respect 
to the 1939 report that I am now going to offer in 
evidence, and I am starting to ask questions and 
Jay the ground work for that. 

The Court: You have already offered it. I don’t 
mean to be arbitrary, but I am trying to keep my 
record straight. Now, you just got through a mo- 
ment ago saying, ‘‘We offer this in evidence.’’ Off 
the record. 


(Discussion off the record.) 


The Court: You may proceed, Mr. Melville. We 
will see if we can get straightened out. 

Mr. Melville: I think I can straighten it out in 
a moment, your Honor. 


The Court: Very well. You may proceed. 
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Mr. Melville: I had three reports to stockholders 
that I have been talking about. I got one in evidence 


marked 

The Contt: Respondent’s BB. 

Mr. Melville: And the next one I got in evidence 
marked Respondent’s CC. 

The Court: That was a copy of the minutes 
which I said you would furnish? 

Mr. Melville: That is correct. Now, I have laid 
that book aside and I have in my hands the report 
to stockholders in 1939, 

The Court: Verv well. Then, so we will be 
straight, suppose vou hand the Clerk at this time 
the document that you propose to offer as an exhibit 
and she may mark it for identification as Respond- 
ent’s DD for identification. 

Mr. Mackay: Now I am confused. ! thought the 
report for 1939 was the last report that went in. 
Now [ understand counsel is offering another report 
for 1939. [598] 

Mr. Melville: Now, vour Honor, the report was 
dated in 1940 and covered the year 1959. Now, this 
report is dated in 1939 and covers the year 1938. 

The Court: Hand it to the Clerk and we will 
Park it. 

Mr. Mackay: If your Honor, please, just a mo- 
ment, I want to object to that as incompetent, irrele- 
vant and immaterial. 

The Court: You cannot object to it being marked 
for identification. 
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(Testimony of Henry Hamilton Cotton.) 

Mr. Mackay: I am sorry: You ate quite f1eht 
vour Honor. 

The Court: We will mark it for identification. 


(The report referred to was marked as Re- 
spondent’s Exhibit DD for identification. ) 


By Mr. Melville: 


Q. My. Cotton, I ask you whether or not the 
Dominguez Estate Company ever changed its capital 
structure in order to provide a means whereby it 
could purchase its stock from its stockholders. 

iN EGS Se | 88) 

@. Would vou read from your report which has 
been marked for identification as Respondent’s Ex- 
hibit DD, the paragraph wherein you told vour 
stockholders regarding the plan? 

Mr. Mackay: I will let you read it into the 
record vourself if you want to read it. 

Mr. Melville: Thank you. 


The Court: Let me see if I understand what 
you are doing. You had a document marked for 
identification as Respondent’s Exhibit DD. Am I 
correct in understanding that vou do not propose 
to offer the document which has been marked as 
DD in evidence, but that you now propose under 
an agreement with opposing counsel to read in evi- 
dence one or more excerpts from that particular 
document? Is that what you are doing? 
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Mr. Melville: That is my plan, your Honor. 
The Court: Very well. Is there objection? 
Mr. Melville: I believe he has stated he has no 
objection. 
The Court: Do you wish to be off the record 
now, gentlemen? 
Mr. Melville: Yes. 


The Court: You may be. 
(Discussion off the record.) 


Mr, Melville: Mz. Mackay is correct. The report 
to stockholders is attached to the minutes of the 
annual meeting of the stockholders, dated April 14, 
1937, and the paragraph that [600] I propose to read 
refers to what happened in 1936. 


Mr. Mackay: Now, if your Honor please, I admit 
that that is a minute book and that paragraph is 
contained therein, but I object on the ground it is 
incompetent, irrelevant, and immatertal to any issue 
involved in this case. It is too remote. It has nothing 
to do with values in any sense of the term, and I 
object to it. 


Mr. Melville: Your Honor, this might be con- 
sidered in the nature of rebuttai. During the pres- 
entation of Petitioner’s case he had experts who 
were applying all sorts of discounts because this 
stock was in a closely held corporation. Jf I can 
show that the corporation itself arranged its cor- 
porate structure so that it could buy from its stock- 
holders their stock so that they would not have to 
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sell it to the outside public, I think it is very per- 
tinent and material to the issues in this case. 

Mi. Mackay: If your Honor please, that hasn’t 
anything to do with fair market value. 

The Court: You gentlemen make it diffieult for 
me to rule. Now, we have gone through the for- 
malitv here of marking a document as an exhibit, 
and I assumed that you gentlement expected to offer 
the exhibit in evidence. If you do, I will hear you 
as to anv objections as to the receipt in evidence 
of the exhibit. Now, without my having examined 
the exhibit or having any conception of what 1s in 
it, and with you telling [601] me vou think the 
whole matter is incompetent and irrelevant, I don’t 
know whether it is or not because | don’t know what 
is in it. What do you propose to do? 

My. Melville: We reached the point, vour Honor, 
where Myr. Cotton was about to read it, and Mr. 
Mackay said I could read it, he had no objection. 

Mr. Mackay: Wait a minute. You were talking 
in your opening statement about the vear 1939. 

Mr. Melville: But it seems to me, your Hon- 
or,—— 

Mr. Mackay: I would like to call 

The Court: One at a time. 

Mr. Mackay: I don’t mind showing this to your 


Honor so you ean understand what we are objecting 
to. It is quite proper, I think, to show the Judge 
the paragraph that they want in (handing). 

Mr. Melville: If, your Honor, the corporation 
changed its corporate structure in 1987 so as to buy 
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the stock of its stockholders, and that would be 
admissible according to Mr. Mackay’s own. state- 
ment on the record that I could read it into the 
record, then certainly if the corporate structure 
was changed farther back in 1936, it 1s even more 
important. 
Mr. Mackay: Mr. Mackay has the privilege of 
objecting. He objects to any year prior to 1941. 
Mr. Melville: I will go back to the question and 
answer form. [602] 


By Mr. Melville: 


Q. Mr. Cotton, did you ever make a—did the 
Dominguez Estate Company ever change its cor- 
porate structure in any year so that it was possible 
to buy the stock from the stockholders ? 

A. Yes. 

Q. What year was that? A. 1936) 

Q. Did you refer to that date in any report that 
| you made to your stockholders? 
| A. In 1937 it was put in the report. Of course, 
the stockholders all knew it because they were a 
party to it. 

Q. Will you please read into the record the 
paragraph which you put in your report to the stock- 
holders wherein you told them about this change in 
corporate structure and the purpose for the change? 

Mr. Mackay: JI will reserve a motion to strike. 

The Witness: Well, with all these objections and 
one thing and another, am I supposed to read it.? 

The Court: Answer the question. 
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By Mi. Melville: 


Q. ‘There has been no objection. 

The Witness: <Any objection, Mr. Mackay? 
Mr. Mackay: Go ahead and read it. 

The Witness: (Reading): [603] 


‘*In May 19386 the company arranged to re- 
duee its stated capital’’—they had a_ stated 
eapital of $1,000,000.00—‘‘to a sum not in ex- 
cess of $500,000.00 to create a surplus that 
could be used for the purchase of stock from 
stockholders of the Dominguez Estate Com- 
pany who wished to dispose of their holdings. 
Prior to this time the company was not in a 
position, on account of its capital stock, to 
do this and, inasmuch as it was a closed cor- 
poration, there was no way for anybody to 
dispose of their stock except at a tremendous 
sacrifice. Under the present conditions stocks 
can be retained for members of the family and 
not get into outside hands by sales at depre- 
ciated values.”’ 


Of course, I—I should not elaborate, I guess. 
The $500,000.00 would not be very much stock. 

Mr. Melville: Your Honor, in order to conserve 
the Court’s time and the time of my expert wit- 
nesses, | am going to turn this witness over to 
the oppostion for cross examination at this time, 
but I wish the witness to remain available so we 
can go through these books step by step at a later 
time in order to present the full picture. 
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Mr. Mackay: If your Honor please, I would 
prefer, if it 1s agreeable with your Honor, to cross 
examine this witness when all his testinony is im. 

The Court: Very well. For the record let me 
see [604] if I understand now what has happened 
to Exhibit DD. There has been no formal offer of 
that particular document, but the excerpt which was 
read into the record a moment ago came from Iix- 
hibit DD, is that correct? 

My. Melville: That is correct, your Honor. 

Mr. Mackay: Right. 

The Court: Very well. Mr. Cotton, you mav 
stand aside and counsel for the Government will 
wish to call you later. 

The Witness: I thought he wanted to cross 
examine. 

The Court: Mr. Mackay desires to defer the 
—eross examination until vou have completed your 
direct. 

The Witness: Oh, I didn’t know. 
(Witness temporarily excused. ) 


Mr. Melville: Mr. Arnold, will you please take 
the stand? 


HUGH G. ARNOLD 


ealled as a witness for and on behalf of the Respond- 
ent, having been first duly sworn, was examined and 
testified as follows: 
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Direct Examination 


The Clerk: Your full name, please? 

The Witness: Hugh G. Arnold. 
By Mr, Meville: 

Q. What is vour business, Mr. Arnold? [605] 

A. Iam a certified public accountant. 

My. Melville: I hand the clerk a document which 
IT asked to be marked for identification. 

The Court: The clerk may mark it for iden- 
tification as Respondent’s Exhibit EE. 


(The document referred to was marked as 
Respondent’s Exhibit EEK, for identification.) 


By Mr. Melville: 
Q. I hand you a document which has been 


marked Respondent’s Exhibit EE and ask you if 
you recognize it? 


What vear does it cover? 
The vear 1936. 
Does it contain a statement with respect to 
how vou arrived at the value therein reported as-— 
withdraw that question. 

Does that return report the gift of any Domin- 
euez Estate Company tax? 

A. 15 shares. [606] 


AY (Atte exammine > Yes, ido: 

©. What is it? 

A. It is a gift tax return. 

Q. Of whom? A. Lueille W. Martin. 
Q. Does it bear your signature ? 

A. Yes. 

Q. 

A. 

Q. 
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Q. At what value? A. $15,000.00 2 

OmeWoce iercper, the cift of vamy shares Of 
Francis Land Company stock? 

A. Five shares. 

@. At what value? Ae £5,50000) 

Q. Does that return contain any statement as to 
how vou arrived at those valnes? 

Pe CS. does: 

Q. Will vou please read it? 

A. (Reading): ‘*Values of shares mm Domin- 
quez Estate and Francis Land Company taken from 
sales between September 29, 1936, and the date of 
the gift. Other values taken from actual sales on the 
date of the gift and/or New York Stock Exchange 
quotations on that date.” 

Mr. Melville: T offer the document in evidence 
as Respondent’s Exhibit EE. 

Mr. Mackay: Just a moment. If your Honor 
please, I object to this. It appears to be the return 
for 1936 of Lucille W. Martin. and [f think it is 
entirely incompetent, irrelevant, and immaterial, 
and has no place here. It goes back to 1936. If 
vour Honor please, if the Respondent is attempting 
to prove by this that this has any bearing, he must 
first show, as I understand, under the rules of law, 
that the conditions in [607] 1936 were the same as 
they were in 1941, which he has not done. He has 
not laid a sufficient foundation to justify the receipt 
of this document. 

Mr. Melville: I believe, your Honor, that the 
value placed upon the stock by the stockholders 
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themselves has a very direct bearing upon the ‘price 
at which that stock will sell in an exchange between 
a willing buyer and a willing seller, and that this 
establishes not only one value placed upon the stock 
by one stockholder, but it is just the beginning of 
a lone line of them that I am going to present. I 
eannot present them all at onee. 

Mr. Mackay: If vour Honor please, do I under- 
stand counsel to say that just because Lucille Mar- 
tin at that particular time in 1936, six years before 
the year we have involved, thought what she may 
have thought, has any material bearing upon this 
case or any relevancy? It is purely hearsay, and, 
if your Honor please, it is not proper. It just has 
no place in evidence. 

Mr. Melville: Mr. Arnold prepared the return 
and what he stated on there with respect to sales 
is not hearsay. 

Mr. Mackay: Mr. Arnold is not qualified as a 
witness to prove values. 

The Court: The objection will be sustained. 


By Mr. Melville: 


Q. Mr. Arnold, do yon have in court the books 
of Elsie [608] Rasmussen ? 

A. I believe they are here. 

Mr. Mackay: If your Honor please, may I move 
to strike out what he read from this return on the 
same ground that I made my objection ? 

The Court: Well, I don’t see where it is proper 
evidence. It seems to me it is hearsay. We will not 
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evistain the motion fo strike this. But it will not he 
considered. 


By Mr. Melville: 

Q. Do vou have in court. Mr. Arnold. the books 
of Elsie Rasmussen ? 

A. I believe they are here, ves. 

Q. Will you produce them, please? 

=. -(Producime). 

@. Wall vou examine those books and tell the 
Court whether or not Elsie Rasmussen made a sale 
of Dominguez Estate Company stock in 1941? 

Mr. Mackay: Now. if vour Honor please, I have 
tried a lot of cases and I have never heard of the 
books of somecne not a party té it being introduced 
in evidence. That is purely hearsay and I object 
to the evidence. 

Mr, Melville: Your Honor, if we were trving to 
prove the value of the stock of American Telephone 
& Telegraph Company and someone that is famihar 
with the market would testify that as of vesterday 
or today American Telephone & Telegraph was 
[609] sold by ‘‘X”* individual to another unknown 
individual, that would seem to me to establish or 
tend to establish the fair market value of that stock. 
and that is what I am trvine to prove here. One 
of the stockholders sold it to somebady else at a 
given value. 

Mr. Mackay: The books of accounts kept hy 
someone else do not prove a sale. It is pure hearsay. 
The Court: The objection will be sustained. 

Mr. Melville: Your Honor, I would like to state 
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at this time that Respondent intends to subpoena 
Elsie Rasmussen, Victoria L. Cotton, Joseph N. 
Carson, and John F. Watson. 

MroMackay: [may say, vour Honor, titmiiia: 
no objection. 

Mr. Melville: I will get around the hearsay. 

Mr. Mackay: J am not objecting to the books 
of Victoria Cotton. She is a party to the suit. My 
objection goes to these others. 

Mr. Melville: ‘The books would still be hearsay, 
I presume. 

Mr. Mackay: No, I will admit thev are the cor- 
rect books. 

Mr. Melville: I will excuse the witness. 


The Court: We have nothing to rule on. We are 
just talking. If you desire subpoenaes issued, you 
may present your request. [610] 

Mr. Mackay: There is no cross-exannnation. 

The Court: You may stand aside. 

(Witness excused.) 

Mr. Melville: May we have a brief recess, your 
Honor? 

The Court: Yes, we will suspend for a brief 
recess. 


(A short recess.) 


Mr. Melville: Your Honor, in view of the state- 
ment [I made here last night about having one more 
witness on stock valuation who was not present, 
that prompts me to state for the record that that 
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inconvenient or impossible to be present today. I 
will call my first witness on stock evaluation, Myr. 
Phillips. 


Patient, PHILETPS, 


called as a witness for and on behalf of the respond- 
ent, having been first duly sworn, was examined 
and testified as follows: 


Direct Exanination 


The Clerk: Your full name for the record? 
The Witness: Ralph E. Phillips. 


By Mr. Melville: 


@. Mr. Phillips, what is your business? 

A. I ama general partner of the brokerage and 
investment firm of Dean, Witter & Company. 
Here in Los Angeles? [611] 

Weg, Sue. 

Are vou here under subpoena ? 

Yes, sit. 

Ave you testifying reluctantly ? 

NE@S. SUR, 

What is vour educational background ? 


POPrPOro re 


I have been in the securities business for 
more than 20 years. Prior to that time, University 
of California and the Babson Statistical Institute. 
I am a graduate of those institutions. 


Q. During that time have you had experience in 
valuing stocks? 
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A. Yes, sir, that is one of our requirements in 
our general course of business. 

Q. Have you also had experience in valuing the 
stocks of oil royalty companies? 

A. Yes, siv. We have had that problem on a 
number of occasions. 

Q. Have you had experience in valuing oil roval- 
ties themselves ? 

A. My firm does not deal in 011 royalties as such. 
We have on several occasions bought the stocks of 
companies which had substantial income from oil, 
and in at least one occasion practically all of the 
income of a certain corporation whose shares we 


underwrote and distributed to our customers, was 
[612] derived from oil. 


Q. And you understand the ways, the recognized 
means and ways, of valuing oil royalties? 

A. I would say that as a member of a firm en- 
gaged in the distribution of securities, we do not 
consider ourselves to be experts on all such prob- 
lems. It has always been our practice to employ 
recognized experts to assist us in those valuations, 
and in those situations, where the income of a cor- 
poration under consideration came substantially 
from oil, we invariably emploved recognized ex- 
perts to assist us. So, to the extent that their 
methods are known to us, I can say, ves, we have 
a general familiarity with those prccesses and prac- 
imees. 


Q. Now, then, Mr. Phillips, have you been pre- 
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sented with the stipulation of facts and exhibits in 


this case? A. I have. 
Q. And have you studied them? 
Dee cad. 


Q@. Were you asked to form an opinion as to 
the value of the stock of the Dominguez Estate 
Company ? 2 GS (SIF, 

Q. Did you form such an opinion? 

Ae I «did, 

Q. Please state what it 1s. 

Mr. Mackay: I object. The witness 1s not quah- 
fied. [613] 

The Court: As of what date? 

Mr. Melville: I am sorry, your Honor. 


By Mr. Melville: 


Q@. Did vou study the stipulation of facts and 
the exhibits to a view to forming an opinion as to 
the fair market value of the stock of the Dominguez 
Estate Company as of June 5, 1941? 

Mr. Mackay: I object to that on the ground that 
sufficient foundation has not been laid for the ques- 
tion, and also on the ground that the witness is not 
qualified. 

The Court: Overruled. 

Mr. Mackay: Exception. 

The Court: Yes, sir. 

By My. Melville: 


Q. What is vour opinion? 
A. I should like permission of the Court to read 
this report. 
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Mr. Mackay: I object to that, if your Honor 
please. 

The Court: I don't know what report you are 
referring to, Mr. Witness. What ts it? 


By Mr. Melville: 


Q. You have notes there of your method of 
valuation that you would lke to refer to m pre- 
senting your testimony ? ; 

A. Yes. Perhaps I should not have referred to 
it as a report. [614] 

The Court: You mean your own notes? 

The Witness: My own notes, a memorandum, 
and work papers. 

The Court: Very well, vou may refer to them. 

The Witness: I have been asked to compute an 
estimate of the proper value for the stock of the 
Dominguez Estate Company. I also referred here 
to Francis Land, but since that is not a direct ques- 
tion I shall delay that for a moment with your per- 
misson. 


By Mr. Melville: 


Q. With the Court’s kind permission, I will 
also ask you, then, Mr. Phillips, if vou were also 
asked on the basis of the same stipulation of facts 
and exhibits to formulate an opinion as to the fair 
market value of Francis Land Company stock as 
of June 5, 1941? A. Yes, sit. 

Q. And were you also asked—and did you for- 
mulate such an opinion ? A. Vigsesing 
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Q. Were you also asked to formulate an opinion, 
based upon the same stipulation of facts and ex- 
hibits, as to the fair market value of the stock of 
Carson Estate Company as of Jime 5, 1941? 

A. Yes, sir. 

Q. Did you formulate such an opmion? [615] 

i, WSS SBR, 

Q@. Wiull you please explain to the Court what 
vour opinion is as to the fair market value of the 
Dominguez Estate Company stock, Francis Land 
Company, and Carson Estate Company as of June 
d, 1941, and how you arrived at those values? 

A. Yes, sir. 

Mr. Mackay: I object te it on the same ground. 

The Court: Objection overruled. 

My. Mackay: Note an exception. 

The Witness: Reading from my notes: 

‘“T have been asked to compute an estimate of 
the proper value for the stock of the Dominguez 
Estate Company, Francis Land Company, and the 
Carson Estate Company, as of June 5, 1941. In 
making this estimate it has been necessary to pro- 
ceed on certain assumptions. 

“1. That the fair market value of assets of the 
company other than oil royalty interest has been 
agreed upon by stipulation between the parties and, 
therefore, no verification or appraisal of these fig- 
ures has been attempted by me. In attempting to 
determine the value of these assets, which consist 
of current assets, stocks and bends, ranch real 
estate, and other real estate, less current habilities, 
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it has seemed appropriate to use as a yardstick an 
arbtrary discount of 25 per cent of the stated net 
figure, inasmuch as as of this date it was [616] 
possible to purchase the shares of fixed type invest- 
ment companies having non-leverage capital strue- 
ture at a discount of approximately 25 per cent 
from their liquidated value. 

‘2. LT have assumed that the probable future oil 
royalty receipts for the Dominguez Estate Com- 
pany after June 5, 1941, will be in accordance with 
the figures stipulated between the parties for the 
period beginning June 1, 1941, and ending Decem- 
ber 31, 1965. No value has been given to anv bal- 
ance of oil royalty receipts which may become avail- 
able after December 31, 1965. In arriving at a 
present worth figure for these probable oil royalty 
receipts, | have applied a formula which involves 
the application of a tax deduction factor based 
upon State of California Franchise Tax and Fed- 
eral Corporation taxes at rates existent as of June 
5, 1941. This formula has also taken into account 
statutory depletion allowances of 2714 per cent. To 
the figures thus obtained for each of the years under 
review, I have applied a present worth discount 
factor calculated at 5 per cent compound interest 
computed annually. The resultant figure I consider 
to be the present value of probable ot] royalties. The 
total present worth computation has been divided 
by the number of shares of the Dominguez Estate 
Company outstanding as of June 5, 1941. To this 
per share figure I have appled [617] a further 
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discount of 8 pex cent, which represents the ap- 
proximate profit margin which, as a dealer in se- 
eurities, | would expect to earn upon resale of these 
shares to customers of mv firm. This profit would 
be apportioned to distribution costs and the risk 
return on the capital involved.”’ 

The detail of this computation I have worked out 
in accordance with that general formula method. 
The stipulated fair market values are as follows: 
Dominguez Hstate Company, Current Assets, $869,- 
889.84; Stocks and Bonds, $1,141,269.74; Ranch 
Real Estate, $1,629,950.00; Other Real Estate, $1,- 
G3I266/609. ‘Votal, €5,2/2,376.27, which represents a 
balance, less Current Liabilities, of $292,677.09, of 
$4,979,699.18. 

T have applied in accordance with my formula 

Mi. Mackay: Not so fast. I can hardly follow 


you. 
The Witness: Would you like a copy of this? | 


By Mr. Melville: 


Q. Slow down a little bit, if you please. 


The Court: Perhaps it may not be necessary to 
read all of these figures into the record, inasmuch 
as most of them appear in the stipulations, do they 
not, Mr. Melville? The figures he is reading are 
figures which appear in Joint Exhibit 1-A, Joint 
Exhibit 2-B, or Joint Exhibit 3-C'? Where he is 
just reading from those figures, I think you may 
as well not have them in the record. §618] 


Myr. Melville: I am perfectly willing, the witness 
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having expressed his opinion, to let the computa- 
tion that he is reading go into the reeord. Would 
vou like that, Mr. Mackay? 

Mr. Mackay: I don’t like any of it. 

Mr, Melville: J think it would be better if he 
read it through slowly. 

The Court: I was just trying to avoid reading 
into the record a lot of figures because 1 won’t read 
them anyway when [ get to reading this if they are 
the same as in the exhibit. If those are the figures, 
there 1s not much point in reading them into the 
record. 

Mr. Melville: But there is more than one way 
to handle a set of figures, your Honor. 

The Court: I don’t want to interfere. Proceed. 
You may proceed whatever way you deem best. 

The Witness: ‘To the balance of $4,979,699.18, 
I have anpled a discount in accordance with my 
formula as explained earlier of 25 per cent, which 
is $1,244,924.79, leaving a balance of $3,734,774.39 
as the figure to be divided by the number of shares 
outstanding, which gives a resultant figure of 
$355.00 per share for assets other than oil royalties 
of the Dominguez Estate Company. 

Now, for the oil royalty ownership, the stipulated 
future gross income to be received prior to Jan- 
uary 1, 1965, is [619] $8,660,511.00. Now, in ac- 
cordance with the formula, I have taken a tax fac- 
tor which figures to be 19.82 per cent of the gross 
royalty income, and that was exp!ained earlier, and 
T ean explain the detail of that if it is required. 
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That amounts to a tax reduction of $1,716,512.00, 
leaving a figure of probable net income from oil 
royalties after taxes of $6,943,999.00. 


“To this figure has been applied a discount 
of 5 per cent compound interest to adjust to 
present worth. This results in an average 
valuation for the period under review of 
0.710598 per cent, or a total present worth 
value for probable oil royalty receipts after 
taxes and depletion adjustment of $4,934,391.00. 


“Dominguez Estate Co. 


‘““Present Worth Probable Oil 


Oy ct ES perenne as etree ec $4,934,391.00 
Divided by 10,499 shares out- 
SHeMTCMING: epee ete te eee +70.00 per share 
Value per share of Assets other 
lel TE) freee eee Soom renee wet Mesh ceed 300.00 
Value per share of Oil Royalty 
| LDVUSES OPS5 6 ae a ne 470.00 
Combined: 22. $ $25.00 


Less—Discount of 8% to repre- 
sent selling costs and profit 
Oe Cle a litter oes OO 66.00 


Value Dominguez Estate Co......... $ 759.00 per share 


‘“‘HBrancis Land Co. 


“This company owns miscellaneous assets having 
a stipulated value consisting of: 
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So Curvents ASSeCtS ...:...c0eee $10,919.59 
Stoeks and Bonds...::::..222 i 21,630.00 
eal state. .:....di2 hee en 50,672.31 

Total 2223 $83,221.90 
Current Liabilities arestated tobe... a $85,331.44 


‘The resultant red figure of $2,109.44, based on 
the 5,000 shares of stock of the company outstand- 
ing creates a red figure of .42 per share. This figure 
has been disregarded in these calculations. In addi- 
tion, the company owns 5,499 shares of the Domin- 
guez Hstate Co., which have been valued by this 
study at $825 times 5,499 equals $4,536,675.00. 


‘Divided by 5,000 shares outstanding.... $907.33 per share 


Less—8% to allow for dealer................ 72.59 
Distibution costs and profit.........002..... $834.74 per share 


‘‘Carson Hstate Co. 
‘‘Owns miscellaneous assets having a stipulated 
value as follows: 


‘‘Current Assets ............ $201,936.05 
Raneh Real Estate ...... 446,418.04 
Other Real Estate........ 147,200.00 

otal. Gtoleaees $795,554.09 


“*Current liabilities ...... $ 34,157.48 


$761,396.61 

Less—25% Diseount to 

adjust to a reason- 

able market appraisal 

for similar type con- 

Come <2...,....... 190,349.00 $571,047.61 
Divided by 7,412 shares 

OUtShand to Wee ee $ 77.00 per share 
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‘‘In addition, Carson Estate Co. owns: 
1,353 Sh. of Dominguez Estate Co. 


SIE SPU cc Se rc $1 116,225.00 

1,785 Sh. of Francis Land Co. $907.33 x 
SIGS ee eG 50. J 1,619,584.00 
$2,735,809.00 


Divided by 7,412 shares 
yA eMMIEGI RO’ eters eee $368.00 per share 
“Phe company owns oil royalties which by stipu- 
lation have probable future income for periods begin- 
ning June 1, 1941, and ending December 31, 1965, 
totaling $476,542.00. By applying the same tax and 
depletion factor used in valuing the royalty income 
of Dominguez Estate Co. and applying a present 
worth discount factor using 6 per cent* compound 
interest instead of 5 per cent as used in the Do- 
minguez Estate Co., a present worth value for prob- 
able future income of $285,838.00 has been estab- 
lished. This figure divided by 7,412 shares outstand- 
ing produces a value of $38.50 per Sh. [622] 
‘“‘Summarized, this gives a value to Mis- 


mellaweous OASSCLS Obese. .cse $ 77.00 per sh. 


Francis Land Co. and Dominguez Estate 
(lO ig~ saSbecat eee 368.00 per sh. 
Oil Royalty Holdings (Present Worth) 38.50 per sh. 


$483.50 
Less—8% for selling costs and profit to 
CKERINETE ch Gu Ses ens eae en ee 38.68 


GLOVES) | Seno a ene ec) 3 $444.82 per sh.”’ 


*Note—A 6% interest figure has been used be- 
cause of the generally less desirable character of 
the Carson Estate Oil royalties as compared to those 
received by the Dominguez Estate Co. 
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Now. I have my work papers which I believe can 
be used to demonstrate the arithmetic of how I 
arrived at those various calculations, and they are 
available. 

My. Melville: Off the record. 

The Court: Off the record. 


(Discussion off the record.) 


Mr. Melville: If ask that these two documents be 
marked for identification. 

The Court: What are they? 

Mr. Melville: The work papers of this witness 
in making his computations showing the various 
factors that he took into consideration. May they 
be marked, your Honor? 

The Court: They may be marked for identifica- 
tion as Respondent’s Exhibit FF. 


(The document referred to was marked as 
Respondent’s Exhibit FF, for identification.) 


The Court: You may proceed, gentlemen. [623] 
By My. Melville: 


Q. Are the documents marked as Respondent’s 
Exhibit FF the work papers you referred to? 

A. Yes, sir. 

Mr. Melville: I offer them in evidence, your 
Honor. 

Mr. Mackay: [I object to them, if your Honor 
please, on the ground they are incompetent, irrele- 
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vant, and immaterial. It ts not proper evidence. 

My. Melville: It is going to help vou ont. 

The Court: Is the offer withdrawn ? 

Myr. Melville: I wish your Honor would rule on 
the objection. 

The Court: I don’t think the documents them- 
selves constitute proper evidence. The witness puts 
them in and offers those merely as work sheets and 
how he worked out the problems of arithmetic. 

Mr. Melville: It is only explanatory, your 
Honor. 

The Court: Very well. We will not receive the 


documents. 
By Mr. Melville: 


@. Mr. Phillips, now, in your testimony what 
was the total value that you used for the oil royal- 
ties of the Dominguez Estate Company ? 

A. The fmal figure, you mean? [624] 

Q. The total value of the—the value of all of 
the oil royalties of the Dominguez Estate ©ompany 
as of June 5, 1941. I don’t mean per share of stoek, 
but the entire oil royalties. Do you have that figure? 

A. After applying the several discounts and 
formulas as explained, it amounted to $4,934,391.00. 

Q. And what is the figure for the o1] royalties of 
the Carson Estate Company ? 

A. On the same basis, it is $285,838.00. 

Q. When did you arrive at that value of $280,- 
000.00 and some ? 
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A. You mean $285,000.00 for Carson? 

@. That is right, 

A. About 10 davs ago after running these tables. 

Q. At the time vou arrived at that figure, then, 
you knew nothing whatsoever of the stipulation in 
this case as to the value of those oil royalties ? 

AD Now sia. 

Mr. Melville: Off the record, please. 

(Discussion off the record.) 

Mr. Melville: On the record. 

By Mr. Melville: 


Q. Mr. Phillips, do the work sheets marked for 
identification as Respondent's Exhibit FEF show 
how vou arrived, the detail of arriving, at those 
appraisals of the oil royalties [625] in the Domin- 
cuez Estate Company case, as well as the Carson 
Estate Company, how you took into account the 
various adjustments ? A. Yes, sir. 

Mir. Melville: I again offer these exlibits in 
evidence, your Honor, to show the detail of taking 
into account the various factors including the inter- 
est and other discounts that have been talked about 
in this case. 

The Witness: I would like to amend my answer 
if I may. These records do not take into account 
the 8 per cent discount for dealer’s profit and sales 
costs that I mentioned earlier. This is purely an 
arithmetical computation arriving at the present 
worth of the future probable oil rovalty income. 
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Mr. Mackay: If counsel will let met me take a 
look at that and defer offering it right now, maybe 
We can save a little time. 

Mr. Melville: Verv well (handing). 


By My. Melville: 


Q. Myr. Phillips, nm your connection with your 
firm of Dean, Witter & Company, have you had ex- 
perience with the stock of the Kern County Land? 

A. Yes, sir. 

Q. Is there any comparison between the stock 
of Kern County Land and the stock of these three 
companies, in vour opinion? [626] 

A. Yes. The Kern County Land Company was 
originally a closely held family corporation having 
few, if any, outside stockholders. That parallel is 
not existent at the moment because the Kern County 
Land Company now has a wide number of public 
stockholders, but at one time there was that paralie! 
between these three family owned companies and 
the Kern County Land Company. 

My, Mackay: I object to that, 1f your Honor 
please, unless the time be specified, and I move that 
it be.stricken unless he specifies the time. [627] 

The Court: Can vou state the time? 

The Witness: I will say that up until July, 1934, 
the Kern County Land Company was a closely held 
family corporation. Thereafter, due to the activities 
of my firm and others, the stock became in part 
distributed to the public. 


The other parallel between the Dominguez Estate 
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Company and Carson Estate Company particularly 
and the Kern County Land Company is this, that 
all three companies in common had and currently 
have substantial land holdings. They had agrieul- 
tural operations, they had real estate assets outside 
of the agricultural operations, and they had and 
have substantia! oil royalty income. So, there is a 
further parallel there in that the operations of those 


three concerns are along similar and parallel lines. 
By My. Melville: 


Q. When Kern County Land first made its stock 
available to the public, did you firm have anything 
to do with its distribution ? A. Yes, 

@. Will vou tell the Court about that? 

A. As of approximately July, 1934, and I may 
be a little hazy on the date, my concern purchased 
from a stockholder who wished to sell a substantial 
percentage of the total outstanding stock of the 
Kern County Land and sold it to the public. [628] 

@. Upon what basis did you buy that stock? 

A. Well, we bought it on a basis of what we con- 
sidered to be a reasonable price in view of all the 
circumstances which were then prevelant. That is 
a long story and I don’t think it has any relevancy 
to this matter, but I will be glad to outline it if vou 
wish. 

Q. Did you consider assct value back of the 
stock ? A. Yes. 


Q. Mr. Phillips, you have testified as to the 
values of these three stocks. What do these values 
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represent, value to the willing seller, value to the 
willing buyer, or the price at which your firm would 
be willing to buy the stocks, or just what do they 
represent ? 

A. They represent valies that my firm would 
consider reasonable, values as of that time under 
those circumstances, were we called upon to buy 
this stock for distribution to our customers. 

@. And if vou had bought the stock at that price, 
would you have contemplated selling it at a profit? 

A. We wouid probably have attempted to buy 
it on the basis of the valuations I have used. The 
eight per cent discount factor I have outlined as 
being a proper factor would have represented the 
profit. In other words, the seller would have paid 
the commission—would have paid us our profit, 1 
would not have been a commission, it would have 
been a profit to us, but the [629] seller would have 
paid that rather than the buyer. 


Q. Then, as I understand it, if you had made 
a bid of these prices for these stocks and had turned 
around and sold them to your clients at the same 
price, your firm would have derived a profit of 
eight per cent? Nee ilieigacecorvect: 

Mr. Mackay: If your Honor please,—wait. 

The Court: The answer may be stricken. 

Myr. Mackay: I object to it on the ground it 
is incompetent, irrelevant and immaterial. The wit- 
ness is not yet qualified by his own testimony to 
pass upon the value of oil royalties. His whole 
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testimony is based upon that. He says he knows 
nothing about it. 

Mr. Melville: That is proper cross-examination, 
it seems to me. 

hiv. Mackav: No, yon have got to lay your own 
foundation. 

The Court: The question as phrased is objec- 
tionable, I think, as to whether or not he would 
have made a profit. 


By Mr. Melville: 


@. If vour firm had made a bid for these stocks 
at the figures that you have testified to and had 
been successful in buying them at those prices, state 
whether or not they would have been offered to the 
pubhie at the same price. 

Mr. Mackay: I object to that, if vour Honor 
please, [630] on the same ground. 

The Court: It is very speculative. I would 
think. He has given his estimate of the fair market 
value. I don’t believe the question as phrased is a 
proper question, Mr. Melville. 


By Mr. Melville: 

Q. Mr. Phillips, you are familiar with the deal- 
ings on the Los Angeles Stock Exchange ? 

A. In general, ves, sir. 

@. Are there stocks that are traded en the Los 
Angeles Stock Exchange rather infrequently ? 

A. Yes, sir. 


Q. Will you explain for the record what ‘‘bid 
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and asked’” means in connection with the stock 
market ? 

A. The bid side of the market is the price that 
a willing buyer will pay. The asked side is the 
price that a willing seller will sell for. 

Q. Now, with respect to that, what do these 
prices that you have testified to in this case repre- 
sent? 

Mr. Mackay: I object to that, if vour Honor 
please. It is incompetent, irrelevant and immate- 
rial. 

The Court: Off the record. 

(Discussion off the record.) 


Mr. Mackay: It is too speculative, if your 
Honor please. It has no place in the record here. 
The Court: Will you read the record back? 


(The record was read.) 


The Court: He may answer. 

Mr. Mackay: Note an exception. 

The Court: The exception may be noted. 

The Witness: ‘They represent the price that my 
firm, I believe, would have been willing to pay for 
the shares involved as of that date. 

By Mr. Melville: 

Q. Do they represent the bid or the asked? 

A. They would represent the bid. 

Mr. Mackay: There is no bid. I move that be 
stricken. 


B04 Victoma LAC ottom Gs: 
(Testunony of Ralph E. Phillips.) 
By Sh. Melville: 


©. Bow then, 

The Court: Just a moment. Of course, we should 
keep in mind the thing that we are trying here is 
the fair market value, having in mind your hypo- 
thetical willing seller having knowledge of the facts 
and the hypothetical willing buyer having knowl- 
edge of the facts. Now, I assume from the witness’ 
testimony that what he is attempting to give us 
is his idea of the fair market value on the basic 
date, Isn't that correct? 

The Witness: ‘l'hat is correct. 

The Court: I don't believe we need to go into 
the question of bid and asked prices and so on. 
IL think we know in a general way, all of us, what 
that means. He has given us his idea of fair market 
value on the basic date and I don't believe that 
would be helpful, would it, Mr. Melville? 

Mr. Melville: Perhaps not, your Honor. With- 
draw the question. 


By Ar. Melville: 


Q. Mr. Phillips, since you have stated that your 
firm would have been a willing buyer in this hypo- 
thetical situation we are dealing with at the prices 
that vou testified to, and you had not found a will- 
ing seller at those prices, would vour firm have been 
willing, in your opinion, to have gone up in order | 
to meet any demands on the hypothetical willing 
seller? 
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Mr. Mackay: I object to that, if your Honor 
please, as too speculative. It is just not proper in 
this kind of a case. 

The Court: I will sustain the objection. 

Myr. Melville: Your witness. 


Cross Examination 
By Mr. Mackay: 


Q. My. Phillips, did you prepare all these figures 
vourself ? 


But you did not prepare the figures? 
No, I did not. 


The figures were worked out by someone 
else, were they ? 
eel tic 1s (Correct, 


Q. Where did you get the formula from? 


A. I prepared the formula, yes, sir. [633] 
Q. You prepared the formula? 

ees, Sit; 

Q. But did you not check the figures? 

ee es, Sir. 

Q. 

A. 

Q. 


A. As I stated earlier, my firm and none of its 
partners consider themselves to be experts in all 
lines of endeavor, all lines of business. We employ 
accountants when we want an accounting job done. 
We hire lawyers when we seek legal advice. When 
we want advice on technical matters, such as oil 
royalty valuations, we rely upon the best talent 
among qualified oil authorities that we can obtain. 
This is a formula which was, and we still believe it 
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to be, a reliable formula and which was given to 
us by a qualified engineer. 

Q. If vour company, Mr. Phillips, were going 
to contemplate purchasing shares and distributing 
them to the public, the first thing it would do, par- 
ticularly if the stock it was going to purchase had 
underlying assets of oil royalties 


your company 
would want to be pretty sure with respect to the 
fair market value of the oil royalties, wouldn’t 
they? [634] A. Yes, siz. 

Q. And your company would seek the advice of 
some very competent engineer to give vou that? 

A. Yes, sir. We have done that. 

@. Have you ever used Paul Paine for that 
purpose ? A. Yes, sir. 

@. Several times? A. Yes, sir. 

Q. You regard Paul Paine as a very capable 
engineer ? A. We have employed him. 

Q. Asa matter of fact, didn’t von employ him 
—TI will withdraw that. Now, you say that you are 
not equipped to pass upon the fair market value of 
oil royalties ? A. That is correct. 

Q. That is what I understand. I think you 
stated, Mr. Philips, that your fair market value 
of the Carson [Estate oil royalties, arrived at by 
the use of the formula, was $285,838.00? I am ap- 
proximately correct, am I not? 

A. That is correct. 

Q. Now, let us assume that the average daily 
production from those oil royalties of Carson on 
the date we are concerned with, namely, June 5, 
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1941, was 200 barrels per day, can you figure out 
what value there would be to each barrel of oil in 
the ground? 

A. I don’t think that is a proper question to 


ask in [635] this connection and I would 

Q. Why is that? 

A. Well, because the valuation of 200 barrels 
per day—you are asking an abstract question here 
—would depend upon a lot of factors which are not 
at issue in this matter, such as the price of oil, tax 
rates, and so on. They are not in issue and I don’t 
think that is a proper question to ask. 

Q. I know, but couldn’t you just assume it is 
a proper question and answer the question ? 

A. How would I value $200 barrels per day? 

@. No, I didn’t ask vou that. I merely asked 
you to assume that the average daily production 
on the Carson oil royalties were 200 barrels. You 
have established a value of $285,000.00, testified to 
a value of $285,000. Now, how much is that per 
barrel? Can you figure that out? 

A. Yes, I could figure that out if you gave me 
time. 

Q. Will you please do that? 

A. I won’t attempt to do that now. It is a 
technical—— 

The Court: I am not sure I understand what 
you mean by your question, Mr.. Mackay. 

Mr. Melville: I don’t want to limit the scope 
of the cross examination, your Honor, but it seems 
to me that he ought to ask questions which are com- 
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plete in themselves and not just give him 200 bar- 
rels per day as a figure and expect him to assume 
a whole lot of other factors which are not posed 
[636] in the question. 

The Witness: I have made it clear 

The Court: Just a moment. Mr. Phillips. 

Mr. Mackay: I will withdraw that question, your 
Honor. It is confusing I will grant that. 

The Court: All right. 


By My. Mackay: 


@. You have stated, I think, that in your opinion 
the value there is $285,838.00 for the Carson oil 
royalties ? A. Yes. 

@. Now, in the stipulation you also saw, did you, 
the number of barrels that was estimated? 

A. Mr. Mackay, what I did was to place a valua- 
tion upon figures of dollar return not barrel return 
over a period of years, which I understood were 
agreed to, and all I did was apply the formula that 
I have explained to you. Now, if you want to get 
me into other methods, I would have to consult my 
engineer on it. All I did was to value the stipu- 
lated dollar income over a period of years. 

@. And you ignored the barrels? 

A. That was not given me. I have no idea what 
the barrels were. That was never a factor in this 
matter as far as I am concerned. I was given the 
dollar return. 

Q. I believe the record will show that the bar- 
rels per day was not introduced into evidence until 
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after this trial [637] started and was introduced 
by the Petitioner. 
A. I have no idea what the barrel factor was. 
Mr. Mackay: May I have the stipulation, please? 


(The document was handed to Mr. Mackay.) 
iby Wh, Wlackay 


@. Did I understand vou to say that you had 
been given a copy of these exhibits? 

A. All these exhibits that you show me on top 
there, yes. 

Q. What number is that? 

My. Binnion: 12-L-1. 


By Mr. Mackay: 


Q. Were vou not given a copy of the estimated 
oil reserves in barrels? io Nosy 

@. You were not given that? yy ING PETS. 

@. Were you given a copy of the estimated prob- 
able future recovery in barrels? 

A. No, sir. 

Q. You were not? A. Dollars only. 

Q. You were only given dollars? So then, your 
opinion is based solely upon dollars, isn’t it? 

A. Dollar return, because the dollar return is 
based upon the price of oil, and I have had no 
connection whatever [638] with determining the 
formula for making up this stipulated dollar return 
over the period of years. I made no effort to value 
that in any other manner except the use of monetary 
return. 
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Q. What was the price of oi] that you used? 
A. I have no idea. Dollar return is all I am 
concerned with. | 
Q. So you did not consider the price of oil? 
A. None whatever, the stipulated value on the 
oil and gas or what not. 
Mr. Melville: Your Honor 


By Mr. Mackay: 

@. Did you ever go on the property? 

Mr, Melville: It seems to me, your Honor, that 
counsel is trying to go back of the stipulation. We 
have Mr. Paine’s future oil royalty income and 
it is in the stipulation and our witnesses were not 
asked to go back of that stipulation. 


Mr. Mackay: I don’t know what your witnesses 
were asked. 

The Court: I would suggest, gentlemen, that 
-perhaps we are making a mountain out of a mole 
hill. The witness has testified that all he did was 
to take the stipulated figures given to him with 
reference to the dollar return, and upon those 
figures he applied with various factors which he has 
related and has concluded that the fair market value 
on the basic [639] date of the right to receive that 
amount of money as oil royalties was $285,000.00. 


By Mr. Mackay: 
Q@. Were you given a copy of the stipulation? 
A. No. 
Q. You were not given a copy of the stipula- 


A 


tion? A. No, sir. I have never seen it. 
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The Court: Off the record. 
(Discussion off the record.) 
The Court: I am about to suspend. Will you 
be able to finish with this witness? 
Mr. Mackay: No, your Honor, I cannot before 
lunch. 


The Court: We will suspend at this time until 
2:00 o'clock. 


(Whereupon, at 12:30 p. m., a recess was 
taken until 2:00 p. m. of the same day.) [640] 


Afternoon Session. 2:00 p. m. 
Jrveb etal ie JevU Og se 


recalled as a witness for and on behalf of the Re- 
spondent, having been previously duly sworn, was 
further examined and testified as follows: 


Cross Examination—(Resumed ) 
By Mr. Mackay: 


Q. Mr. Phillips, I believe you have some explan- 
ation to make with respect to the testimony you 
just gave just before we adjourned. 

A. Yes. 

The Court: Pardon an interruption. Off the 
record. 


(Discussion off the record.) 


The Court: On the record. 
The Witness: I believe the question referred to 
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was had [ or had I not seen the stipulation between 
the parties. And I answered the question that I 
had not seen it. That was not correct. Yesterday 
or the day before a young gentlemen from the office 
of the Respondent brought a copy of that stipula- 
tion to my office and sat down and asked me to 
read it. I did read it without realizing what the 
text of the material was. I did read it earefully. 
J didn’t realize that is what you referred to, if 
I may so state. I have seen that stipulation between 
the parties. [641] 
by Mr. Mackay: 

Q. Now, Mr. Phillips, I think vou testified some- 
thing about the Kern County Land Company and 
that your company acquired that in 1934, a substan- 


tial block of stock. A. Yes. 
Q. You acquired that from Mr. Blanding; didn’t 


you? 
A. I believe so, yes, sir. 
Q. He was pretty old at the time; wasn’t he? 
DM NAGS SIL. 
Q. And very anxious to sell? A. Yes. 
Q. Didn’t you acquire that at a price equivalent 


to something less than the current assets? 

A. We did, and there is an explanation for that. 
The background of the circumstances were this: 
Mr. Sinclair was running for Governor in this 
State. People of property interests and wealth were 
very much alarmed by the socialistic trend of Gov- 
ernment in California. 
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Agriculture had been a highly and_ profitable 
venture on a large scale for a number of years. 
Remember, this was 1984 and we were only just 
coming out of the first phases of the so-called de- 
pression. 

Mr. Melville: If your Honor please, I believe it 
was pretty well established this morning that we 
shouldn’t go too far back of 1941 in making com- 
parisons. We are back [642} to 1934 now, and I 
wold like to object on the ground it is not close 
enough to our basie¢ date. 

The Court: Well, the witness told something 
about this transaction while on direct. I think it 
would be perfectly proper for cross examination. 
The objection will be overruled. 

The Witness: Shall I continue? 

The Court: You may continue. 


By Mr. Mackay: 


Q. That stock was purchased by you for around 
$33.00 a share ? 

A. No; $30.00 a share. 

Q. It sold for $33.00 to the publie? 

A. We offered it to the public at $33.00 a share. 

Q. You had considerable difficulty selling it at 
that; didn’t you? A. Yes and no. 

Q. Well, did you? 

A. The most of it sold very quickly. 

Q. Well, some of it was a little slow in moving? 

A. Perhaps 10 per cent of the amount we 
acquired was with us for a month or two. But the 
bulk of it was sold quickly. 
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Q. Some of your firm members had to buy the 
balance of 1500 shares? 

A. I wouldn’t say they had to. They bought it 
by choice. I was one of them. I regarded that 
favorably. [643] 

Q. By the way, at that time didn’t the Kern 
County Land Company have about 68,000 head of 
cattle? A. That I couldn’t say. 

Q. ‘They had a large bunch of cattle? 

A. Something over 60,000 head perhaps. 

Q. They had three or four million acres of 
ground ? 

A. No, they had a little over a million acres in 
Arizona and New Mexico, which was considered to 
have little or no value. And they had 513,000 aeres 
in Kern County, California. 

Q. A lot of it was agricultural land; wasn’t it? 

A. Well, it had no other value except for agri- 
culture, except for a small amount of oil which had 
been found in earlier years, but which was consid- 
ered to have been almost fully completed. 

Q. They did own the water rights in the Kern 
River; didn’t they? 

A. Yes, and they were valuable. 

Q. Is that your understanding that the Domin- 
guez [istate has a lot of agricultural land to be 
compared with the agricultural land of the Kern 
County? A. Nothing lke the same scale. 

Q. Do you know whether they have an agricul- 
tural land ? A. Itso states. 


Q. Agricultural land? 
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A. Ranch land. I presume ranch land means 
agricultural [644] land. 

Q. You don’t know whether they were producing 
crops on it? 

A. I stated in my first qualifying remarks that 
I had not seen the properties. I had not seen the 
property, had made no attempted verification. I 
took the figures as stipulated and I will rely upon 
them until IT am given some other basis. 

Q. I think you stated that you used a procedure 
whereby you took the total estimated income and 
then you applied a certain factor there for taxes. 
Is that what you did? 

A. If you are referring to oil royalties, yes, sir. 

@. Yes. Then you also, after you did that, you 
took a discount of that figure by five per cent; is 
that right? 

A. Well, the five per cent was not five percent 
of the total income, it was five per cent at compound 
interest, figured annually of the total. It figured 
out a discount factor of more than 29 per cent of 
the total figure, but it was five per cent compounded 
semi-annually. 

Q. Then you came to the conclusion that would 
be the fair market value; didn’t you? 

A. Yes. 

Q. What do you mean by fair market value? 
A. <A price which I would be willing to buy it 


Q. And your figure was how much? [645] 
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A. If you are talking about Dominguez Estate 
Company it was $4,934,391.00. 

@. Now, do you mean to tell the Court that your 
firm would be satisfied with a five per cent profit 
on that deal? 

A. That isn’t what I stated at all. 

Q. Do you think you could recommend to your 
chents to purchase that on the basis they would 
get a five per cent return? 

A. They would get the return of their principal, 
plus five per cent at compound interest. 

Q. That is what I mean. They would get a 
return of their principal, plus five per cent. 

A. That is the method we used. 

Q. Do you think that is sufficient return for 
oll properties ? 

A. You are getting your money back. 

@. Is that all the prospective buyer is interested 
in? 

A. This is a basis we would have been willing 
to buy it, I am sure, at that time. 

Q. How long would it take to get your money 
back? 

A. A period of about 25 years. 


Q. Well, suppose you had a good corporate bond, 
what rate of return would you want on that capital 
back, plus 


A. As of 1941, a good corporate bond would 
have produced a rate of return of about 3-3/4ths 
per cent; currently about [6464 2-3/4ths. 
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Q. Now, you speak about this procedure. Where 
did you get that procedure? 

A. This formula for valuing? 

Q. Yes. 

A. From an engineer in whom we have con- 
fidence. 

Q. You eall it a formula? 

A. Yes, it is a formula. 

Q. What is the formula? 

A. I have explained it. Do you want me to go 
into it again? 

Q. You read it. I wish you would explain it 
to me now. 

A. It is the stipulated probable oil royalties 
which you people have, as I understand, agreed 
upon as the rate per vear to be returned from the 
oil royalty income, less a factor representing taxes, 
based at the then existent tax rates, which were 
California Franchise tax and Federal Corporation 
tax. That produced a figure which was probable 
net income after taxes; in dollars mind you, a prob- 
able net income after taxes. To that I have applied 
a present worth factor, calculated at five per cent 
compound interest figured annually. 

By applying those series of deductions the figure 
of eight million six hundred sixty thousand, which 
was the total amount which would be received by 
stipulation, excluding the [647] amount after 1965, 
would be reduced to $4,934,391.00. A reduction of 
about 40 per cent in the total gross return. 

Q. Now, did the engineer tell you that figure was 
market value? A. I beg your pardon. 
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Q. Did that engineer tell you that figure was 
market value? 

A. We have had no engineer review these fig- 
ures. I am merely applying a formula or a series 
of reductions to a gross figure which would have 
been the result had we employed our engineer; at 
least, we have reason to believe that would have 
resulted. 

@. Where did you get the formula? 

a. I explaniedsiiar coro 

@. No, you haven’t. Was it written out? 

A. It was used on more than one occasion by 
this engineer. 

Q@. Was it ever displayed by that engineer to 
you? JAE. eS: 

®. In what instance? 

A. In the appraisal of the Dominguez Oil Field 
property. 

@. Have you seen a copy of that? 


AS Yes. 
@. Do you have a copy on your desk ? 
A. Yes. [648] 


Mr. Melville: Introduce it in evidence. 
By Mr. Mackay: 
Q. Will you please refer to page 1? 
The Court: Page 1 of what? : 
Mr. Mackay: Of that appraisal report he has | 
before him. 
The Witness: Yes, sir. 
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By My. Mackay: 

Q. That is the procedure you followed in esti- 
mating the value you place here? 

A. No, this is a little different. 

The Court: May I inquire, what is it you are 
looking at? Is it in evidence? That is all I wanted 
to know. 

Mr. Mackay: No, this is not in evidence. 

The Court: I see. All right. 

The Witness: It is a little difficult in that this 
report which was prepared by Mr. Paul Paine, who 
is present here, 


he may be willing to explain the 
situation himself; he prepared the report. 


By Mr. Mackay: 


@. Well, I am interested in your explanation 
right now. 

A. That is qualified by stating that he not onlv 
had to estimate the barrels of returnable oil over 
a period of years, but furthermore the rate of re- 
turn, the price of oil and the taxes included. [649] 

Q. All right. 

A. Now, you may go on. I will explain. I am 
prepared to. 

Q. That is fine. Then in his report Mr. Paine 
estimated the net oil reserves at approximately 
41,000,000 barrels; doesn’t he? 

A. Yes, 41,000,000 barrels. 

Q. And the discounted future value per share 
was $66.64. IN NEES, 

@. What was the procedure you followed here? 

A. You have engaged in a number of short cuts. 
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Mr. Melville: Your Honor, I ask opposing coun- 
sel if he is trying to cross examine Mr. Paine’s 
method of valuation of the method this witness has 
used 

Mr. Mackav: Well, I am trying to find out what 
this witness did and how he arrived at it. I have 
that privilege. 


The Court: I doubt if there is anything for me 
to rule upon. You may ask another question, Mr. 
Mackay. 

Mr. Mackay: Will you please read that ques- 
tion? 

(‘The record was read.) 
By Mr. Mackay: 

Q. Now, Mr. Paine has reduced that to per share, 
based upon 400,000 shares, and got $66.74 per share? 

A. That is right. [650] 

Q. Is that the equivalent of the four hundred 
ninety one thousand you arrived at? 

Mr. Melville: If your Honor please, if we are 
going to analyze the method of appraisal, I think 
we ought to put the whole thing in evidence and not 
pick out parts of it here and there and elsewhere. 

Mr. Mackay: I am amazed. | 

Mr. Melville: It is your privilege. 

Mr. Mackay: All I am trying to find out is to 
find out what formula the witness used and how 
he applied it. 

The Court: The form of your question is, to 
say the least, a little bit difficult or ambiguous, so 
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far as I am concerned. You are talking about some 
report that you and the witness seem to have in 
your hands, and vou refer to it in general terns, 
and yet I don’t have it, so I will have difficulty 
in re-reading this record to know exactly what you 
were talking about. 

If you wish to talk about the report or what he 
has done, and can put it in language or figures 
that may be understood from a cold record in this 
ease, 1t would be more helpful to me, I believe. 

Mr. Mackay: Yes. I will withdraw that ques- 
tion. 

Mr. Melville: There is only about six lines to 
that computation. Why don’t we put it in? 

The Court: You may proceed with the cross 
examination [651] of the witness. 

By Mr. Mackay: 

Q. Now, you arrived at a figure of $4,900,000, 
approximately; didn’t you? A. Yes. 

Q. Now, that is your value; isn’t it? 

A. hat is present worth value of the oil, prob- 
able oil receipts after taxes. 

Q. Was that fairy market value? 

A. I would consider it to be. I have already 
stated that I believe that my firm would have been 
prepared to make that kind of an offer, based upon 
that figure. 

@. Now, do you know how many shares there 
are outstanding in Dominguez Estate Company ? 


582 Victoria L. Cotton vs. 


(Testimony of Ralph Phillips.) 

A. I couldn't tell you what are outstanding— 
now, as of this date, I do. 

Q. How many? A. 10,499. 

Q. Will vou divide 10,499 into four million, the 
figure vou have there? 

A. Yes, I have done so. It is $470.00. 

Q. $470.00? A. Yes. 

Q. In the formula you say you used, which you 
got from Mr Paul Paine, Mfr. Paul Paine showed a 
per share value there [652] of per share present 
worth of $66.74; isn’t that right? 

A. If vou are still talking about the Dominguez 
Oieields litdeeiiieis) correct. 

Q. Yes. A. Yes, sir. 

Q. What did you pay for the stock? 

A. What did who pay for the stock? 

Q. Dean Witter. 

A. I don’t know what you are referring to. 
You haven't asked the question, if you are talking 
about Dominguez Oil Field Estate. 

Q. Yes. 

A. You have asked no leading question up to 
that point. What did we pay for what stock and 
when ? 

Q. Did Dean Witter buy the stock of Dominguez 
Oil Fields Company ? 

A. We dealt in it frequently. 

Q. Did it do it in—did you make a public offer-- 
ing of the Dominguez Oil Field Company stock? 

Ns SERS. 
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Q. And that was done about 1938; wasn’t it? 

A. Yes, sir. 

Q. That was done about the same time of the 
appraisal on the Dominguez Oil Field stock, the 
sane time Mr. Paine made 


A. Mr, Paine made this report, in support of 
our bid [653] for that stock. 

Q@. How much did you offer that to the public 
for? 

A. I believe the price was $36.00 a share. [ 
would hke to add one qualifying remark, however. 
The stock was listed on the New York Curb Ex- 
change and was dealt in on the San Francisco Stock 
Exchange unlisted section, and had been selling for 
a higher price than $36.00 per share. 

Q. Isn’t it a fact that you bought it for $32.50? 

A. I couldn’t say the prospectus supporting that. 

Q. If I show you the prospectus it probably will 
refresh your memory. 

A. I think so. That is six years ago. That is 
correct ; $32.50. 

Q. Isn’t it a fact you paid $32.50 for it? 

AN, Gah 

@. And you sold it to the public for 

A. $36.00; that is correct. 

Q. And at that time you had been advised by 
Mr. Paul Paine that the present worth of that was 
$66.74 per share? 

A. That is correct. And our purchase at $32.50 
was a matter of negotiation between the seller and 
the willing purchaser. 
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Q. Well now, why didn’t you reduce your pres- 
ent worth that you derived in Dominguez to con- 
form to the so-called formula of Mr. Paine? [654] 

A. Dominguez is a working interest. 

Q. It is a working interest? 

A. I say Dominguez Oil Field, Ltd., is a work- 
ing interest, only it involves fractional royalties on 
several leases, whereas the Dominguez Estate Com- 
pany is a proprietory interest. 

Q. Well, that wouldn’t make any difference; 
would it? A. It would to me. 

Q@. Would it really? A. Yes. 

Q. Would it to Dean Witter & Company? 

A. All I can say, Mr. Mackay, is I have been 
asked to make a report of what my firm would 
probably pay for these shares, and I have given 
you an answer. 

Now, I don’t propose to change that answer by 
your cross examination methods. I am telling you 
what I am prepared to state as a fact. 

@. Do you mean to tell this Court and to repre- 
sent, in view of your testimony, that Dean Witter & 
Company would go out here and would have gone 
out and bought that stock in the Dominguez Estate 
Company at a value of—based upon the value of 
the oil wells at $4,900,000.00 without getting an 
engineer to appraise it? 

A. J am not asked to state that. I think we 
would have, yes. [655] 

Q. This is purely hypothetical. Without getting 
an engineer ? 
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A. No, we would have relied on an engineer. I 
am given the facts the engineers would bring me; 
by stipulation I understand you have agreed these 
are the facts. 

Q. Don’t vou understand in the Paul Paine re- 
ports I have referred to, he has given the per share 
worth and the stock was bought for less than half? 

A. I understand. 

Q. Wouldn’t you follow the same procedure in 
buying Dominguez, as you would the oil fields, 
Dominguez Oil Fields? 

A. No, we wouldn’t. We would follow the same 
general formula. In calculating the present worth, 
we would divide by the number of shares to arrive 
at what we would pay for it. I gave you that figure. 

Q. Did you take into consideration the fact 
there may be an earthquake and you wouldn’t get 
all the income set forth in that exhibit? 

A. Yes. 

Q. What discount did you give for that? 

A. None. 

Q. Did you take into consideration that there 
may be a pro-ration of oil and restriction on pro- 
duction ? 

A. That has no part of that, if you let me answer 
that, because you have stipulated these will be the 
returns by years; [656] whether they are pro-rated 
or not is not a part of my consideration. 

Mir. Melville: If your Honor please, the Peti- 
tioner hasn’t established the market conditions for 
stocks and bonds in 19388 are comparable to the 
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market conditions in 1941. I think he has gone far 
enough with this line of cross examination. 

The Witness: I just saw this stipulation just 
yesterday. I have looked at it once. If you are 
going to ask me questions concerning it, I would 
like to refresh my memory. 


By Mere Wiaelcay 


Q. You can take all the time you want. Will 
vou please refer to page 5? 

A. (Witness complies.) 

Mr. Melville: Your Honor, I might state at this 
time I am going to object to the further continuance 
of this line of cross examination, until the Peti- 
tioner has established that there is any direct rela- 
tion between market conditions in 1938 and 1941. 

Mr. Mackay: Jf your Honor please, I am not 
here to trv 


The Court: I don’t seem to have any question 
before me that needs to be ruled upon at this time, 
gentlemen. I will hear your objections whenever 
they are made, and you may proceed with the cross 
examination, Mr. Mackay. 


By Mr. Mackay: [657] 
@. Have you read K? 


A. Jam reading K. Yes. 


Q. Now, did you understand that the stipulation 
merely said that Joint Exhibit 11-K is the estimated 
amount in barrels of oil of ultimate probable future 
production ? 
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A. If you will allow me, on line 21 it says, 
“Joint Exhibit 11-K (2) is a computation, based 
upon said Jomt Exhibit 11-f (1) and upon an 
agreed price per barrel of oil, said price being net 
revenue per barrel of royalty oil reeeived from 
January 1, to May 31, 1941.”’ 

I only have valued the dollar figures as presented 
to me by the Respondent. I have taken into ac- 
count at no time the amount of barrels to be re- 
ceived. 

Q. Well, I know, but 

A. I stated that in the beginning. 

Q. Joint Exhibit 11-K 

A. I do not have those exhibits before me, so I 
don't know what they say. 

@. Do you want them? 

A. I would like to see them. 

Q. You were furnished with copies of all these 
exhibits; were you not? A. No. 

@. You weren’t? 

A. What I used was Joint Exhibit—or the sum- 
marization [658] of Joint Exhibit 11-K (2), which 
is calculated in dollars, not barrels. 

Q. Now, you are familiar with the statement 
there, ‘‘Joint Exhibit 11-K (2) is a computation, 
based upon said Joint Exhibit 11-K (1)——”’ 

A. I have read that after having prepared my 
estimate. My Estimates were completed before I 
ever saw that stipulation. But I did have, as I 
stated to you a moment ago, a summarization of the 
results of Joint Exhibit 11-K (2) and that is all. 
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Q. Well, but when you read K (2), Joimt Ex- 
hibit K (2) you weren’t familiar with Joint Ex- 
hibit 11-Kk (1)? 

A. I had never seen it at the time I made my 
computation. 

Mr. Melville: I might add, for the record, the 
Respondent hadn’t, either, at that time. 


By Mr. Mackay: 


Q. Now, do you mean to tell the Court, Mr. 
Phillips, that your company would buy oil proper- 
ties, oil royalties without investigating the daily 
average production of the wells? 

A. No, we would not. 

Q. Nor would they buy oil properties without a 
pretty good estimate of the number of barrels to 
be recovered; would they? 

A. I will go further than that. If it will in- 
terest [659] you, we wouldn’t buy the oil royalties 
under any circumstances, without a competent engi- 
neer’s full report on it. 

However, if you will allow me to finish, I have 
assumed that after the engineer finished his report 
he would bring to us a dollar income figure for the 
years, and the rate would be spelled out in that 
dollar return, showing the curve as these figures do. 

Q. Well, but suppose you had an engineer’s re- 
port, with an estimate of the barrels and the esti- 
mate of probable future income? 

A. That is what I had; without the barrels. 


@. If it were merely an estimate of future in- 
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come, wouldn’t you get somebody to look into that 
and see whether or not you wanted to pay the 
Porveemnone it! 

A. Well, I think it has been made clear. 

Mr. Melville: I object. He is asking this wit- 
ness if he wants to disagree with the stipulated 
facts in this case. I see no reason why we should 
go back of the stipulated facts. 

Mr. Mackay: I am not going back. I am just 
merely asking the witness if his firm would buy 
merely upon an estimate of future earnings, with- 
out considering 


‘he Witness: No. I understand these figures 
have been agreed upon by stipulation. 
By Mr. Mackay: 
As merely estimates. [660] 
As estimates; take it that way. 
Yes. 


And that is all I prepared, was an estimate. 


Por SO 


Q. I think you stated you had no experience in 
valuing oil royalties. 

A. That is correct. I am not an engineer. I 
made that clear at the first. We know where to buy 
talent. 


Q. If your firm was anticipating purchasing 
some oil royalties, would you give any consideration 
to the value of the oil in the ground? 

A. Certainly. 
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Q. What did that amount to in the Dominguez 
case, per share? 

A. Do you refer to the Dominguez Fields, Ltd., 
Company ? 

Q. No, Dominguez Estate—that is right. 

A. Which is it? 

Q. I should have said Dominguez Oil Fields. 

A. Well, according to our engineer’s report it 
Was approximately 41,272,470 barrels. 

The Court: Should we go into that? Isn’t that 
an entirely different setup ? 

Mr. Melville: Your Honor, I think I can ex- 
plain the situation that is confronting Mr. Mackay. 

Mr. Mackay: No, I don’t think I want the ex- 
planation right now, Colonel. Thanks. [661] 

Mr. Melville: You are welcome. 


By Mr. Mackay: 


Q. Did you check vour result agaimst any other 
forms of appraisal ? 

A. The result of what, my estimate here? 

@. Yes. 

A. No, except to apply the same general prac- 
tice of valuation that we believe to be sound. 

Q. Well, do you think your firm would go out 
and make a big purchase like this without having 
it checked by someone? A. I think so. 

Q. They would have had somebody check it? 

A. Yes, we would have had an engineer check it. 
You have developed that before, Mr. Mackay: I 
have answered that question twice. 
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Q. What consideration did you give to the past 
earnings ? 

A. I Jooked at them. 

Q. What consideration did you give to them? 

A. I felt a 10 per cent return was adequate to 
get your money back, which is in part return of 
eapital. If you will refer to vour average earnings 
for the period preceding, as we do, you will find 
that they had paid in dividends something in excess 
of $70.00 a share, or whatever it is. it is about a 
10 per cent return. Perhaps my figures are at fault. 
IT don’t have them before me. [662] 

Q@. Are you talking about earnings or dividends? 

A. Well, in a liquidating company they are gen- 
erally the same. They are in the case of Dominguez 
Oil Fields, Ltd., which is one of vour properties. 

Q. The Dominguez Estate Company, do you 
think the earnings are the same as dividends? 

A. Not necessarily. It all depends on the way 
they handle them. 

Q. Have you considered the earnings? 

A. Not very materially, no. 

Q. You didn’t give much thought to that? 

A. Not very much, no. 

Mr. Mackay: That is all. 


Redirect Examination 
By Mr. Melville: 


Q. You made a comparison of the situation with 
respect to Kern County Land and the Dominguez 
Estate Company back in 1938 for the Petitioners’ 
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eounsel. Would you bring that up to date and 
make a comparison as to the market value of Kern 
County stock in 1941, in relation to the appraised 
value of the assets? A. As of 1941? 

Mr. Mackay: I object to that. 
By Mr. Melville: 

Q. Yes. Bring it up to date, to 1941. [663] 

Mr. Mackay: I object to that as not proper re- 
direct examination. 

The Court: I doubt if it is proper redirect, Mr. 
Melville: 

By Mr. Melville: 

Q. Myr. Phillips, are you familiar with the mar- 
ket value of Kern County Land stock in 1941? 

A. In general. I wouldn’t trust my memory 
now to state what the exact quotations were; in 
general I can tell you. 

Q. Have you ever had an occasion, in connec- 
tion with your appraisal in this case, to check the 
relationship between the fair market value or the 
appraised value of the assets of Kern County 

Mr. Mackay: Which is it? I object to that. 

The Court: Let’s complete the question and we 


will hear your objection. Proceed. 
By My. Melville: 
Q. 
1941? 
Mr. Mackay: May I have the question, please? 


with the market value of its stock in 


(The question was read.) 
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Mr. Mackay: I object to it, if your Honor 
please, as not proper redirect examination. 

My. Melville: I think it is proper redivect, vour 
Honor. They went into the situation in 1938, 

The Court: Well, it doesn’t seem to me that we 
are having much to do with Kern County real estate. 
JT can’t [664] see where it would be a proper part 
of redirect examination of this witness. We are 
not vitally concerned with the Kern County real 
estate or whether he made a good appraisal there 
er whether he didn't. 

Mr. Melville: We are concemed, your Honor, 
with the appraisal methods of this witness. If 
after he has made his appraisal in this case he has 
compared it with the fair market value as estab- 
lished by the actual market of Kern County Land, 
which is a comparable company—both Petitioners’ 
witnesses and ours have so testified—if he estab- 
lishes by such a comparison that there is a direct 
relation between the fair market value of the stock 
of Kern County Land, as established by the actual 
market to its asset value, back of the stock, and 
that relationship is substantially the same as the 
relationship which he found in this case, it seems 
to me it would establish by an actual market that 
his methods are sound. 

The Court: Well, it would be perhaps merely 
self-serving and his own opinion. At one time he 
made a good guess, and from that you are expecting 
us to assume that he is making a good guess this 
time. 
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Mr. Melville: No, vour Honor. He made no 
guess in Kern County. The buying pubhe bought 
and sold Kern County stock. 

The Court: Is it the essence of your inquiry 
now [665] as to whether or not this witness, in the 
hight of his subsequent experience, feels that he was 
correct in evaluating the Kern County property? 

Mr. Melville: He never evaluated the Kern 
County property. 

The Court: What has the Kern County property 
got to do with it? 

Mr. Melville: That is what I tried to point out 
a half hour before. 

The Court: I have heretofore wondered what 
the Kern County property had to do with it. 

Mr. Melville: If it had anything to do with it 
in comparing 1938 with 1941, then I submit that 
1941, compared with 1941 is a fair question. 

The Court: We will hear what he has to say 
on it. 

(The question was read.) 


The Witness: Well, my firm, aside from its 
initial purchase of the Kern County Land Com- 
pany stock, has been called upon to make bids for 
substantial sums of it or quantities of it, I should 
say, from time to time, by people who wish to sell. 
In addition, there has been a regular over-counter 
market between dealers for the stock. 

in 1939, which is the closest approximate date to 
the question date, we employed engineering counsel 
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to appraise the oil values of the Kern County Land 
Company as of that date. [666] The methods used 
were quite comparable to the methods used—— 

Mi. Mackay: Your Honor, I object to that. We 
haven't got that report here. 

The Court: Overruled. Let’s hear his answer. 

The Witness: The methods used were quite com- 
parable to the methods used by Mr. Paine in valn- 
ing the Dominguez Oil Fields, Ltd., stock a couple 
of vears earlier, or a year earher, for us. Myr. 
Paine did not make that report, however. It was 
made by another engineer. 

Mr. Mackay: I move that be stricken, if your 
Honor please; it 1s pure hearsay. 

ie Wianess: It isnt pure hearsay. 

Mr. Mackay: It isn’t proper redirect examina- 
tion. 

The Court: Overruled. Proceed with the answer. 

The Witness: It is my recollection and I don’t 
have the report before me, either. It is my recollec- 
tion that the value of the oil alone fairly repre- 
sented the full price of the stock as indicated by 
market quotations at the time. In addition, there 
were other assets. There was land and cattle and a 
good deal of cash and the equivalent of cash. But 
taken on the basis of the large number of shares 
outstanding, | would guess that the other assets did 
not contribute very much per share to the total 
valuation of Kern County Land stock. 

The primary factor was that of oil interests. But 
the market value, the oil at—approximately all of 
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the oil [667] that was apparent by these reports. 

However, there was much exploration being con- 
ducted at the time and there was an unknown factor 
which the engineers chose to place some rather 
nominal value upon, that is, for future discoveries. 
And therein the parallel did not appear to be quite 
the same as in this instant case. Does that answer 
your question? 

Mr. Mackay: I move that be stricken as all 
hearsay; incompetent, irrelevant and immaterial. 

The Court: I think it has very httle probative 
value. It isn’t altogether hearsay. We will let it 
stand for whatever it may be worth. 

By Mr. Melville: 

Q. Mr. Phillips, will you read into the record, 
please, the entire formula that Mr. Mackay went 
into on his cross examination ? 

Mr. Mackay: Jn what? 

Mr. Melville: Irom Mr. Paine’s report. 

The Court: lLet’s hear that question again. 


(The question was read.) 


Mr. Melville: I withdraw that question. 


By Mr. Melville: 


Q. Are you familar with the general market 
eonditions as revealed by the Dow Jones averages 
or by other measures in 1938, as compared to 1941? 

A. I wouldn’t trust my memory, but I believe 
that in 1938 the market was reflecting a rather poor 
vear for industry. 1937 was a very good year. 
1938 was a rather poor year. It was a mild re- 
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currence of the depression. In 1941 we were well 
on our way toward the war stimulus which later 
affected the market. While I sav I would not trust 
my memory, it is my belief that the Dow Jones 
averages were at least 10 per cent bigher than they 
were in 1938. 

Q. My. Phillips, with the kind permission of 
opposing counsel, will vou state, in connection with 
your qualifications, what the National Association 
of Securities Dealers, Inc., is, and what your con- 
nection with that Association is? 

A. The National Association of Securities Dea!- 
ers, Inc., is a voluntary association composed of 
practically all of the people in the securities busi- 
ness, created by an Act of Congress known as the 
Maloney amendment to the Securities and Exchange 
Act of 1934. "That amendment provided for regu- 
lar self-regulation on the part of the dealers and 
others engaged in the business. And, as I have 
stated, practically all the people in my business 
are members of that Association. 

Q. What is your position with that Association ? 

A. Currently I am chairman of that Associa- 
tion’s board of governors. 

Q. Is that the head of it? A. Yes, sir. 

Mr. Melville: No more questions. 


Recross Examination 
By Mr. Mackay: 


Q. You said, I think, in 1941 we were pretty 
well on our way to war stimulus. 


= 
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A. Perhaps you quarrel with the term ‘‘war- 
stimulus.”’ 

Q. J am not quarreling with anything. I am 
asking you a simple question. 

A. I stated so, yes. 

Q. At that time, wasn’t there quite a stimula- 
tion for increased taxes? 

A. I believe that a defense tax of 10 per cent 
had been added to the general corporate taxes at 
that time. We were not yet in war, unless you refer 
to the very last few weeks of 1941. 

Q. No, Iam referring to June 5, 1941. 

A. The tax structure at that time was a matter 
which can be demonstrated. It included, as I reeall, 
a defense tax, so-called, of 10 per cent. 

Q. Weren’t there a lot of statements being issued 
that would indicate that the taxes were going to be 
greatly increased immediately ? 

A. There are a lot of statements currently they 
are going to be immediately decreased; it hasn’t 
occurred. 

Q. Lasked you if it wasn’t at that time. I know 
what is going on at this time. [670] 

A. I can’t tell you what was going on at that 
time, except by hearsay. 

Q. You take the Wall Street Journal? 

ee) Yes: 


Q. Look at this (indicating). This is the San 
Francisco-Los Angeles issue for June 5, 1941. You 
read this every morning? A. Sometimes. 
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Q. It says: ‘‘Defense Outlays to Tax $1 Billion 
a Month Soon. 

‘June, May Pass £900,000,000,000 Figure. 

“Excess Profits Tax Bill Modeled on Present 
Act Assured by Vote of Committee; Rates to be 
Stiffer.”’ 

A. I can read it. 

Mr. Melville: Would you like to put the whole 
copy in? 

Mir “Mackay: Do you want it in? 

Mr. Melville: - I don’t ¢are. 

Mire Mackay: Put it in if you want it. 


By Mr. Mackay: 


@. If you expected a war stimulus or some 
stimulus from business, didn’t vou or Dean Witter 
expect quite a stimulation in the amount of taxes 
to be imposed ? A. It might have followed. 

Q. It was reasonable to expect taxes to go up 
after these statements; wasn’t it? You are influ- 
enced by the Wall [671] Street Journal, aren’t you? 

A. Not very much. I read it factually, not for 
opinions. 

Q. Realizing there was going to be a war and 
that we had 

Mr. Melville: You are assuming. Anybody 
couldn’t realize there was going to be a war in 1941; 
it wasn’t a realization. 

Mr. Mackay: I will withdraw that. 

‘The Witness: If you would like me to withdraw 
that, I would be glad to. 
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Q. Let me ask the questions. You knew the 
Draft Bill had been passed and they were building 
up a strong Army? 

A. I wouldn’t trust my memory. I knew that 
happened at some time, but I don’t remember the 
date; perhaps at that time. 

Q. Dean Witter, trying to value the estimated 
income on June 5, 1941, wouldn’t have Dean Witter 
given some consideration to the foreseeable increase 
in taxes at that time? 

A. Itimight have borne some weight, but not any 
material weight. ‘T’axes were already very high, 
Mr. Mackay. Not im the light of subsequent de- 
velopments, you understand; in the light of what 
had been the tax rate up to that time. A 10 per 
cent addition to the tax caused every corporation 
executive [672] in the country to scream; he was 
very unhappy about it. 

Q. That is quite right. That had quite an effect 
upon the stocks; didn’t it? 

A. I don’t believe it did. 

Q. You don’t believe so? 

A. No, I don’t believe so. 

Q. You didn’t take into consideration any ex- 
pected rise in taxes when you arrived at your value, 
did you? 

A. No. I took the existent rates as of that date. 

Q. Who gave them to vou? 

A. It is a matter of record. 
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Q. Who gave them to you? 

A. I looked them up. No one gave them to me. 
I looked them up. I will spell them out for you, 
if you wish. 

Q. You are very helpful. 

Mi. Melville: He certainly is. 

Mi. Mackay: That is all. 

The Court: Is that all from this witness? 

Mr. Melville: Just a moment, your Honor. No 
more questions. 

The Court: You may stand aside, Mx. Phillips. 


(Witness excused.) 


Mr. Melville: I will call Mr. Gally. 

I again make the offer, your Honor, in view of 
the fact that the exhibit goes through this detail 
and sets forth [673] the method used by this ap- 
praiser. 

The Court: He has told us what it allis. I don’t 
particularly care if vou want it in evidence. I don’t 
see where it is particularly helpful. 

Mr. Melville: If it wouldn’t help your Honor, 
it certainly wouldn’t help anyone else. 

The Court: It is just arithmetic of it. He has 
already told us in the testimony what he did. 

Mr. Melville: Very well, your Honor. 


JOHN GALLY 


ealled as a witness for and on behalf of the Re- 
spondent, having been first duly sworn, was ex- 
amined and testified as follows: 
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Direct Examination 


The Clerk: Your full name for the record, 
please. 
The Witness: John Gally. 


By Atr. Melville: 


Q. Myr. Gally, what is vour business ? 

A. JI am a customer’s broker. 

Q. How long have you been engaged in that 
business ? A. About seven years, now. 

Q. Would vou please state for the record your 
educational and professional qualifications ? 

A. Educational first ? 

Q. You may refer to any notes vou have. Yes. 

A. It is simply a matter of dates. I was first 
interested in economics in London in 1911 to 1913 
at Birkbeck College, and also at Polytechnic in 
London; I took a course in finance. 


Then I came back to Wall Street in 1918 after 
the war and became a partner in T. L. Sexsmith & 
Company. I am skipping a few years just to make 
it easier to make progress. That firm was a mem- 
ber of the Consolidated Stock Exchange. 

Then I became a partner of the firm of P. F. 


Cusick & Company, members of the New York 
Stock Exchange. 


In 1923 I came out to California on account of 
my wife’s health and founded a magazine and also 
purchased a magazine on finance; one was known 
as “Finance & Trade,’’ a weekly; the other was the 
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“‘Magazine of Western Finance.’’ I also had an 
insurance publication which I purchased, known 
as ‘‘The Adjuster.’’ I sold out these publications 
in 1928. 

Of course, I also owned other financial publica- 
tions, such as ‘‘The Pocket Manual of Western 
Securities, 
and San Francisco. I also ran ‘‘Gally’s Financial 
Service.” 

Then I had an investment counsel license from 


ne! 


which was published in Los Angeles 


the Corporation Department for eight years. And 
that brings me up to date to the customer’s broker 
business, which I entered in 1938, with the Bank of 
America. 

Q. Do you have any other qualifications which 
you wish [675] to state? Does that complete your 
list ? 

A. Except that I handle the accounts of a num- 
ber of clients who are interested in oil securities 
and many other types of securities. 

Q. Have you had experience in appraising oil 
royalties ? Awl have, 

Q. Would you briefly state that? 

A. In trading in oil royalties we are called upon 
to make an offer or bid on securities that come over 
the counter. I have nothing to do, of course, with 
the listed oil royalties which are traded in the 
usual manner on the various exchanges. 

Q. Are you speaking now of the securities or 
stocks of oil royalty companies or the oil royalties 
themselves ? A. The oil royalty stocks. 
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@. Have you ever had any experience im ap- 
praising the oil royalties themselves? 

A. I have not. 

Q. Are you familiar with the yardsticks which 
are used by the buyers and sellers in measuring oil 
royalties which are bought and sold? 

Nn IO ena. 

@. Are oil royalties bought and sold between 
common laymen, just like lavmen buy stocks and 
bonds? A. They are. [676] 

@. Does each buyer and seller have oil securities 
at the time the trade is made, have before them a 
complete engineer’s report as to the oil properties 
back of the oil royalties? 

Mr. Mackay: I object to that as a leading ques- 
tion. 

The Court: Objection sustained. 

By My. Melville: 


Q. On what basis, Mr. Gally, do buyers and 
seers deal in oil royalties? 

Mr. Mackay: I object to that as incompetent, 
irrelevant and immaterial. 

The Court: If he knows he may answer. 

The Witness: As a matter of practical basis | 
we evaluate oil royalties on so many times earnings | 
of the past year for which a definite record is ob- | 


tainable. | 
By Mr. Melville: 


| 
Q. How many times earnings is accepted as | 
sound ? 
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A. If the royalty has many years to run, de- 
pending, of course, upon the length of time the 
wells have already run, and the nature of the field 
and various other conditions, such as comparisons 
of other wells in that field, we estimate from eignt 
to ten times, a fair number of times last year’s 
earnings, for the evaluation of those oil royalties. 

Q@. What is that figure you use? 

A. I use eight as my figure. [677] 

Mr. Melville: Did opposing counsel state le 
wanted a short recess? 

Mr. Mackay: Yes. 

The Court: We will suspend at this time for a 
short recess. 


(A short recess was taken.) 
The Court: You may proceed, gentlemen. 
By Mx. Melville: 


Q. My. Gally, have you seen and studied the 
stipulations of fact and exhibits in this case? 


ale lia. 


Q. Have you been furnished with copies for 
your retention and use of such exhibits as you felt 
you wanted in order to arrive at an opinion of the 
fair market value of the stocks of the Dominguez 
Estate Company, Francis Land Company, and 
Carson Estate Company as of June 5, 1941? 

A. I have. 


Q. On the basis of the stipulation and all of the 
exhibits, have you formed an opinion as to the fair 
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market value of those stocks as of that date? 

A. TI have. 

Q. Will vou please state, in your own words, 
what your opinion is and how vou arrived at it? 

A. May I refer to my notes? 

The Court: Yes. [678] 


By Mr. Melville: 


Oe Aves: 

A. In closely held corporations as these, I re- 
gard the fair market value of assets back of the 
stocks as being the best measure of their value. In 
addition to the actual assets which have been stipu- 
lated in this case, I had to estimate the oil rovalty 
figures on the basis on which a high grade royalty 
of this kind would be figured by a practical broker 
or buver or seller in the business. The balance of 
assets as stipulated in the figures I have received 
from the Government I find the total $4,979,699.00, 
which, divided by the number of shares outstanding, 
would give a per share value of $474.30. This figure, 
I understand, has been stipulated in the agreement 
that I have seen. 

The oil royalties I have figured on the basis of 
the nearest possible market valuation I could find 
for a similar property, which I have found in the 
Dominguez Oil Fields Company, which is operating 
in the same field and has some of the principal oil 
leases the same as Dominguez Estate Company. 

On the date in question, June 5, 1941,—By the 
way, I have obtained my information about the 
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earnings of Dominguez Oil Fields from Walker's 
Manual of Pacific Coast Securities, page 992. I 
have obtained my market quotation on June 5, 1941. 
from the Wall Street Journal as of that date. Both 
of these sources have information I consider re- 
liable [679] in our business. 

The net earnings of Dominguez Pields, which L 
am using as a base for estimating the number of 
times earnings the comparable stock was selling for 
in the actual market on that date, I find that the 
nearest fuil vear figures in Walker’s Manual in 
1941 covered the year 1940, and net earnings before 
depreciation and depletion amounted to $1,460,- 
887.00. 

This divided by the 400,000 shares outstanding at 
that time of Dominguez Oil Fields Company, multi- 
plied by the actual bid in effect on that date of 
thirty for Dominguez Oil Fields stock, makes a 
total market value at the quoted price of $12,000,- 
000.00. This equals 8.2 times earings. 

IT might add there I looked up the quotations, the 
actual sales prior to—the only one I could find was 
on June 4th, the previous sale of 165 shares of Do- 
minguez Oil, which sold on the San Francisco Stock 
Exchange that day at thirty, and that was the low 
for that week. The total quotations for the week 
were contained in the Monday summary of the Wall 
Street Journal on June 9th, which showed thirty 
and one-eighth high and thirty low and thirty last. 

With that as a conservative base for estimating 
the oil royalties for Dominguez Estate Company, I 
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find the per share valuation of $387.16 for the oil 
royalties figured on the basis of 8.2 times 1940 earn- 
ings. Adding the figure of $387.16 of the value, the 
fair market value of the oil [680] royalties, to the 
stipulated per share value of the Dominguez Estate 
Company, I obtain a total valuation of the Domin- 
euez Estate Company stock on June 5, 194], of 
£861.46. 

Tt might add here that I have figured the valuation 
of Dominguez Estate Company stock on another 
basis, which I will explain later on, as I wish to 
finish with Francis Land Company and the Carson 
Estate Company valuations on this basis first. 

Francis Land Company, on the basis of the 
known assets as of June 5, 1941, showed 11/10th 
shares of Dominguez Estate in relation to one share 
of Francis Land Company. This is equivalent to 
1/10th—to simplfy the valuation—1/10th more than 
the value of the Dominguez Estate shown above, or 
$86.16 added to the Dominguez Estate valuation 
gives me $947.60 as my fair market valuation of 
Francis Land Company on June 5, 1941. This per 
share. [681] 

The Carson Estate Company, on the same basis 
of known assets which have been stipulated on June 
5, 1941, amounted to $761,396.00 as the balance of 
assets after habilities and other deductions, divided 
by the number of shares outstanding, which were 
$7,412.00, making a stipulated value per share of 
Carson Estate $102.72. 

This figure, I understand, has been agreed to in 
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the stipulation. I was confronted with valuing the 
oil rovalties of Carson Estate on the same basis as 
IT valued Dominguez Estate, but knowing that the 
properties from which the royalties of Carson 
Estate were derived were rather on the side than 
on the top of the oil structure, I figured a poorer 
percentage of times earnings, which, in my estima- 
tion, I placed at 6 times 1940 earnings, which gave 
me $212.52 for Carson Estate Company oil royalty 
valuations. 

The 1940 earnings I obtained from the Govern- 
ment stipulation or agreed to stipulation of earn- 
ings on Carson Estate in 1940 of $35.42. The reason 
I took the per share earnings in all my calculations 
was to simplify the figures, and they were arrived 
at from the simplified figures that were shown in 
the stipulated dollars and cents reports. 

In addition to the oi] royalties and the asset 
valuation of Carson Estate, I had to consider the 
value of the Dominguez stock, which was held by 
Carson Estate at that time, and which I figured at 
$143.00 per share—I have the figures [682] here to 
bear me out—and the per share value of Francis 
stock, which I have shown above at $947.60 gives 
a per share value of the Francis holdings in the 
Carson Estate of $234.00, making a per share value 
of the total known assets of Carson Estate Company 
of $692.24. 

Now, to these figures I might add the speculative 
possibilitv of discovering additional oil, either im 
deeper sands, if the company should decide to drill 
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deeper in a couple of years, or in new structures 
which might be developed. I know of no way of 
measuring this speculative value, so I have added 
and did not consider them in my figures. 

The other method of determining market values 
that are practically used in our business are also 
the basis of earnings or the basis of dividends. How- 
ever, I might say that in applying the basis of earn- 
ings, my preference would be for capitalizing the 
assets, plus the valuation of oil royalties as I have 
done, rather than stipulating the market value on 
earnings alone. Inasmuch as these are family hold- 
ing companies they have to distribute all earnings 
as dividends or suffer severe tax penalties. 

It is, therefore, reasonable to assume—this is my 
opinion—that all earnings will be distributed as 
dividends, so that earnings and dividends are prac- 
tically the same. 

Another method that I might use, in bringing to 
the attention of the Court in market appraisal, is 
that of comparison. [683] We try to take companies 
of a similar nature or as closely as possible in the 
same industry, and derive from them as to what 
they were selling at that time, which in this case 
was June 5, 1941, in the actual market. And then 
by making those comparisons to the stock in ques- 
tion I try to arrive at a basis and give that as my 
figure. 

On the basis of these comparatives, I have found 
that Kern County Land, which I also obtained the 
figures for in Walker’s Manual, and the quotations 
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from the Times, I have found that on June 4d, 1941, 
the total market valuation of Kern County Land 
was $45,250,000.00, on the basis of the latest state- 
ment available, which was that for 1940. And the 
market value on that date showed that that figure 
was 14.8 times earnings. 

I took another company which was a little further 
away from a comparison, but it is the closest I 
eould find, which was Los Angeles Investment Com- 
pany. The figures I took from the same sources, 
and I found that their total valuation, according to 
the 1940 statement. was $2,621,580.00, which was 
equal to 14.9 times earnings. 

Having two of these similar companies as a basis 
for arriving at a number of times earnings, I fig- 
ured that 15 times 1940 earnings would be as close 
as J can get as of June 5, 1941, comparative com- 
panies with which to measure Dominguez Estate, 
Francis Land and Carson Estate Companies. [684] 

My figures on this basis are somewhat lower and 
amount to $709.05 per share for Dominguez Estate; 
$779.95 per share for Francis Land; and $531.30 
for the Carson Estate Company. While I think that 
the latter figures are not quite as specific or reliable, 
they are, in my opinion, a fair appraisal of market 
value on the basis of earnings. 

The Court: Off the record. 


(Discussion off the record.) 


The Court: On the record. 
The Witness: I, of course, have only one more 
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comment to make, that in valuating securities, your 
Honor, | find actual sales wherever I can obtain 
anywhere near the period in question are always 
the best measure of what the actual market value 
is at that time. But we haven’t been able to obtain 
these in this case, so I will have to rely on my fig- 
ures obtained as I have obtained them from my 
three different methods of calculation. 


3y Mr. Melville: 


Q. Mr. Gally, were you informed after you made 
your appraisal in this case that the parties had 
agreed and stipulated as to the fair market value 
of the oil royalties in the Carson Estate Company 
case at $285,000.00 ? AG I ineives 

@. Have you revised your appraisal acecord- 
ingly ? 

A. I have, to this extent: That I have been con- 
firmed [685] in my opinion in lowering the number 
of times earnings the oil royalties were figured at! 
in the Carson Estate Company, as compared with 
the Dominguez Estate valuations. I figured 8.2 
times for Dominguez and I figured only 6 times: 
earnings for Carson royalties. 

@. On Carson royalties then at that basis, what 
was your total value for Carson royalties? Not per 
share, but total. | 


A. Total, yes. I am going to get that for you) 
Colonel Melville, I think I will have to multiply 
that. I see the figures here, but there are so many, 
figures of mine to go through. | 
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The Court: What are your multiples? 

The Witness: 6 times 35.42. I beg your pardon. 
6 times $262,528.07, which was the net income of 
the Carson Estate Company for 1940. 

The Court: Very well. You may proceed. 


By Mr. Melville: 
Q. Mr. Gally, on vour Carson Estate Company, 


with respect to your figure as to oi! royalties fig- 


ured on the basis of 6 times 1940 earnings, 
Pee (ec, 
Q. if vou were told that on the basis now 
of the new stipulation of facts as to two hundred 


eighty-five thousand for those oil joyaities, it 
amounts to $38.41 per share, how [686] much, if 
any, would that change vour opinion? 

A. As against thirty-five forty-two before? 

Q@. As against two hundred twelve fifty-two. 

A. Oh, that would reduce my valuation of the 
oil royalties which I had figured hefore I had seen 
those stipulations by just that amount. 

The Court: By the difference hetween two hun- 
dred twelve fifty-two and thirty-eight forty-one? 

The Witness: Yes, your Honor. 

By Mr. Melville: 


@. Will you carry through that computation ? 

A. JI will. Thirty-eight forty, did you say, 
Colonel ? 

Q. Thirty-eight forty-one. 

A. Thirty-eight forty-one. It is $174.11, less 
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than my figure, or instead of six hundred ninety-two 
twenty-four for Carson Estate, it would make my 
corrected figure $518.13. 

Q. Will you recheck those figures, please ? 

A. Iwill. Just a minute. 

The Court: That is correct on the subtraction, 
as I make it. 


By Mr. Melville: 


Q. Now, Mr. Gally, do you consider an actual 
sale between a willing buyer and willing seller at 
a given price, does that indicate to you an indices 
of fair market value? A. Absolutely. [687] 

Mr. Mackay: I object to it as a leading question. 

The Court: The question has been answered. 

Mr. Mackay: I move it be stricken. I wish the 
witness to be instructed not to answer until I make 
my objection. 

The Court: The answer may be stricken. 

Mr. Melville: J will withdraw the question. 

The Court: Very well. 


By Mr. Melville: 


Q. Mr. Gally, if a willing buyer, well and able | 
to buy but under no compulsion to do so, and a will- | 
ing seller, under no compulsion to sell but willing | 
to do so, should make a deal whereby stock of a_ 
given company is bought and sold, would that or — 
would it not indicate to you what the fair market — 
value of that stock was? 

A. It would be one—— 
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Mr. Mackay: Just a moment. I object to that 
as a leading question. 

The Court: Well, we will hear him. 

The Witness: It would be one method of ar- 
riving at a fair conclusion. I might add_ here, 
Colonel Melville, m all my experience | have found 
no one method that anyone can discover and say, 
‘That is the only method,’’ or the ‘‘only correct 
method of evaluating a security.’’ 


By Mr. Melville: [688] 


Q. In your business what is the best method of 
evaluating a security ? 
A. I would say the best method is the actual 
sale, wherever it 1s obtainable, on that parteular 
date. Where it is not obtainable, the next best 
method would be the consideration of the liquidat- 
ing or book value, plus any other additional assets 

that might be valued for some future time ahead. 

Third, the basis of number of times earnings, if 
it is a sufficiently seasoned security to enable one to 
have an active turnover of securities. And then 
measuring your yearly earnings against that market 
value of heavy turnover. This, of course, was not 
the case here. And, therefore, I did not use the 
pure earnings or pure dividend method of evalua- 
tion. 

@. Now, Mr. Gally, if you knew or if the evi- 
dence in this case establishes, before the trial is 
over, that there were actual sales made of Domin- 
euez Estate Company stock at $1,000.00 a share 


616 Victoria L. Cotton vs. 


(Testimony of John Gally.) 
during 1941, would that change your opinion as to 
the fair market value of that stock? 

A. It would. It would raise it to this extent: 
That I would allow a differential there of $138.00 
between my figure of $861.00 of actual valuation, 
plus the $138.00 to make up the $1,000.00 asset 
value, and consider that $138.00 per share as un- 
developed oi] or increase in possible price of oil 
over the next 10 o1 20 years, which is very possible, 
or any deepening or changing of oil structures that 
we might discover in those £689] fields as drillng 
goes on. 

My. Melville: Your witness. 


Cross- Ws aination 
By Mr. Mackay: 


Q. You are not new connected with the Bank 
of America; are vou? 

A. No. I am with Pairman & Company. 

Q. Fairman & Company ? A. Yes, sir. 

@. You have seen the stipulation with respect 
to the income of Dominguez Estate Company for 
1940, the earnings; haven’t you? A, 3s 

Q. What figure do you use there as the earnings 
per share? 

A. Per share I used $47.27. 

Q. Did you consider that m your valuation of 
the Dominguez Estate Company stock ? 

A. 1 did. 

Q. If you take 8 times 1940 earnings for the 
value of the stock, what would that be? 
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A. That would be 8 times $466,281.00. I could 
multiply it here or figure it out. 

Q. Isn't it 8 times forty-seven ? 

A. Per share? [690] 

Q. That is what I am talking about. 

A. Yes. 

Q. That will give you 377—— 

A. .2. I beg your pardon. I have taken 8.2 be- 
eause I obtained that figuie of 8.2 by taking Do- 
minguez oil fields as mv basis for calculation, which 
I figured was a very close analyogy. 

Q. If vou multiply those earnings by 8.2, what 
do vou get? A. You get $387.16. 

@. As the value of the stock? 

A. As the value of the oil royalty portion of 
that stock. 

Q. As the value of the oil royalty portion of that 
stock ? A. Yes, sir. 

Q. Then you took the stipulated earnings from 
all sources ? A. Yes. 

Q. As the basis for the valuation, and multiplied 
that by 8? Nee eS sil) 

Q. And you said that was the value of the oil 
royalties ? ees. Sit. 

Mr. Mackay: That is all. [691] 

The Court: Let me ask the witness one question. 
I have here, as I recollect your testimony, three or 
four different figures for each block of stock, indi- 
cating the mathematical results from applying a 
particular yardstick. Do you, from an analysis of 
all these exhibits, and a consideration of all of these 
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various yardsticks, have any specific amount that 
you would consider to be the fair market value of 
the stock, on the basic date, considering fair market 
value to mean, as no doubt what it means, 

The Witness: Yes, sir. 

The Court: the price at which the hypo- 
thetical willing buyer, having knowledge of all of 
the facts, and the seller, having knowledge of the 
facts—neither being under any compulsion—would 


trade? In other words, can you summarize your 
testimony to give me the figure for each of the 
shares upon which you rely or which you accept 
as the fair market value? 

The Witness: I would take my first methed that 
I outlined which 

The Court: Just answer the question. What are 
the figures you give me as your fair market value? 

The Witness: I would give you $861.46 for Do- 
minguez Hstate; $847.60 for the Francis Land Com- 
pany; and $518.13 for the Carson Estate Company. 

The Court: Very well. [692] 

Mr. Melville: No more questions. 

Mr. Mackay: That is all. 


(Witness excused.) 
Mr. Melville: Mr. Grimes, take the stand. 


JOHN ALDEN GRIMES 
called as a witness by and on behalf of the respond- 
ent, having been first duly sworn, was examined and 
testified as follows: 
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Direct Examination 
The Clerk: Your name for the record, please? 
The Witness: John Alden Grimes. 


By My. Melville: 


Q. Myr. Grimes, will you state your educational 
and other qualifications ? 

A. I graduated in 1908 from the Minnesota 
School of Mines, Degree of Mining Engineer. I 
attended the Columbia University in New York 
for the next two years, taking graduate courses in 
geology, mining and metallurgy. 

I completed all of the residence requirements for 
a Ph.D. degree, but stopped school to go to work 
for the Anaconda Copper Mining Company in their 
geology department in Montana, before writing 
many dissertations and so forth. I have no grad- 
uate degrees. I worked in the geology department 
of the Anaconda Copper Mining Company from 
July 5, 1910, until January, 1920. [693] 


I entered the employ of the Bureau of Internal 
Revenue on January 15, 1920, as a valuation engi- 
neer and have been the valuation engineer in that 
organization since that time, specializing at first in 
the valuation of natural resource properties, prin- 
cipally mines, non-metallics metal deposits; later on 
depreciation studies under the Assistant Commis- 
sioner and Deputy Commissioner; and since 1928 
in the office of the Chief Counsel of the Bureau of 
Internal Revenue on various valuation matters, 
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principal of which have been the valuation of 
closely held stocks. 

Q. Were you present throughout the trial of 
this case? 

A. Yes, I have been in attendance throughout 
the whole trial. 

Q. You heard the testimony of Mi. Wents? 

Ee vie: 

Q. Have you made a computation to determine 
the percentage of yield which would result from 
Mi. Wents’ valuation ? A. I have. 

Q. What did you find out? 

Mr. Mackay: I object to that, if vour Honor 
please. It is in evidence there. We can make a 
computation in the brief. There is no use taking 
the time of the Court now. 

The Court: We will hear him. He may tell. 
You may answer. 

The Witness: 18 per cent rate of return after 
taxes [694] at rates in effect in 1941. And in addi- 
tion to the return of the value to which Sir. Wents 
testified, namely, $2,701,361.00. 

Mr. Mackay: What was that? 

The Witness: $2,701,361.00. 


By Mr. Melville: 

Q. Do you have a chart showing this computa- 
tion ? Ao Pahave: 

Q. Just what does that 18 per cent mean now? 


A. That is 18 per cent interest compounded an- 
nually. That is for a seven-months period in the 
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year 1941, from June Ist to December 31st, and 
one year additional disccunt for each successive 
year. 

Mr. Melville: May I have that marked for iden- 
tification ? 

The Court: It may be marked for identification 
as Respondent's Exhibit GG. 


(The document referred to was marked as 
Respondent’s Exhibit GG, for identification.) 


My. Melville: J offer this computation in evi- 
dence as Respondent's Exhibit GG. 

Myr. Mackay: If it goes in just for explanatory 
purposes I don’t mind. As to proof of value here, 
I think it is objectionable. I object. 

Mr. Melville: It is not intended, I also stipulate 
it is not intended as proof of value. We don’t agree 
with the [695] value Mr. Wents testified to. It is 
simply to show that Mr. Wents’ testimony would 
contemplate the return of about 18 per cent on one’s 
investment after taxes and so forth. 

Mr. Mackay: If it is for that purpose I object 
to it as incompetent, irrelevant, and immaterial. 

Mr. Melville: O.K. I will withdraw it, your 
Honor. I don’t think it makes anv difference. 

The Court: We will receive it for a limited pur- 
poses. 


(The document referred to, heretofore 
marked as Respondent’s Exhibit GG, for iden- 
tification, was received in evidence as Respond- 
ent’s Exhibit GG.) 
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By Mi. Melville: 


Q. Mr. Grimes, are you familiar with the facts 
disclosed by the stipulation ? A. Yes, I am. 

Q. Have you made an investigation to ascertain 
whether or not there was a public market for stocks 
of similar companies ? 

A. I made a very exhaustive examination of all 
royalty companies in which class I consider all of 
these three companies. 

They derive their principal income from oi] prop- 
erties. I maintained lists of companies in different 
branches of industry beginning with 1928, and I 
have added to those from [696] time to time. In 
connection with this particular study I had pages 
of national stock summary. I turned it over page 
by page and got the names of all the royalty com- 
panies there. I looked all of those up in Poor’s 
Manual or Moody’s Manual, in addition to the com- 
panies for which [ already had names. I compiled 
as complete information as [ could upon the earn- 
ings, market quotations, and so forth for all oil 
royalty companies, stocks of which were bought and 
sold by the publhie and quoted in public records. 

I found 23 oil royalty companies for which I 
could get both earnings and stock quotations, al- 
though two of those 23 companies I could only get 
preferred stock quotations, so there are 21 com- 
panies for which I could get both common and pre- 


ferred stock quotations, if both classes were out- 
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standing. I think those 21, though, had only com- 
mon stocks outstanding. 

Q. Based coupon the stipulated facts and upon 
your investigation of the market for stocks of simi- 
Jar companies, have you been able to form an opin- 
ion as to the fair market value per share of common 
stock of Dominguez Estate Company as at June 5, 
1941? 

A. I have on the basis of companies that I con- 
sider comparable to Dominguez Estate Company. 

Q. What, in your opinion, was that value? 

Mr. Mackay: I object to that, if your Honor 
please, unless he first shows what comparisons were 
made. [697] 

The Court: Well, do I understand that that is 
what the witness is now going to relate, its compara- 
tive values with other companies ? 

The Witness: Yes. That is a statutory require- 
ment. 

Mr. Mackay: I will withdraw the objection. 


By Mr. Melville: 


Q. You may answer. 
The Court: Very well. You may answer. 


The Witness: I valued the stock of Dominguez 
Estate Company at $933.31 per share as of June 5, 
1941. 


Mr. Mackay: Repeat that figure. 
The Court: lLet’s have the amount again. 
The Witness: $933.31 per share. 
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ry 


restimony of John Alden Grimes.) 
By Ma. Melville: 


Q. Would you explain the processes by which 
vou formed that opinion? 

A, First it was necessary to ascertain what in- 
come the Dominguez Estate Company got from oil 
royalties. I did that by an allocation of unallocated 
income. 

Now, there were two items of that. One was total 
general overhead expenses not allocated (© aly aa 
ticular phase of the business, and the other was 
total taxes that were not allocated to any specific 
phase of the business. 

The stipulated income of the Dominguez Estate 
Company from 1940, from all oil rovalties, was 
sixteen hundred six ninety-four [698] before an 
allocated overhead and expense and capital and 
franchise taxes. 

The unallocated general expense was $85,507.05, 
and the income in other unallocated taxes amounted 
to $83,896.24 in 1940. 

I nught explain, before proceeding further, that 
I consider the latest full vear’s income to be the 
best basis for comparison between one company and 
another. So that I have used 1940 income through- 
out, that being the last published figure for any of 
the companies available at June 5, 1941. 

Now, there is very little overhead expense in my 
opinion in the colleetion of oil royalties. And prac- 
tically all the company’s overhead expenses should 
be attributed to its other activities in i941. Those 
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other activities produced only $54,967.96 before 
overhead expense income and similar taxes, and 
that income is $34,549.09, less than the unallocated 
general expense of the company. So I have allo- 
cated $34,549.09 of this general expense against oil 
royalties, and I regard that as a very high figure 
but it simply means there was not any income from 
the other activities of the company with which to 
pay that expense. I considered it properly should 
be allocated to oil royalties on that account. 

That means I allocated the entire taxes of the 
company that are not directly placed on specific 
items of property, those of mcome and franchise 
and capital stock taxes. I [699] allocate all of those 
as an expense of the oil royalty phase of the busi- 
ness. 

With the figures I have given before, $616,797.58 
income from oil royalties, less $83,896.24 for income 
and similar taxes, and less the $34,549.09 of general 
expense which I have allocated to the oil royalties, 
Jt had a remaining $498,352.65. 

Now, that is the entire net income of the company 
for 1940, plus $2,071.18, which the company de- 
ducted for cost depletion as shown in this stipula- 
tion. Therefore, I considered that this income of 
$498,352.65 was the net income after taxes, which 
the company realized from oil royalties m 1940. 

J have the information as to the other oil rovalty 
companies, and I found that companies I considered 
reasonably similar were selling for—six oil royalty 
companies, whose stocks were traded in California 
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markets were selling for 9.82 times their 1930 earn- 
ings, before depletion, but after taxes. I found 
there were six other 

The Court: Do you mean 1930 or 1940? 

The Witness: 1940. I found that six other oil 
royalty companies with stocks traded on stock ex- 
changes outside of California were selling for 9.67 
times their 1940 earnings. Those were very close 
together. 

My. Mackay: Pardon me. I didn’t get that last. 

The Witness: Those two ratios, the 9.82 and 9.67 


were very close together. [I took the lower of the 


two, 9.67. That only accounts for i2 of the 23 com- 
panies in the oil royalty business, for which I found 
published figures I regarded as sufficient to make 
comparisons with four companies which had rather 
diversified interests out of oil royalties. They had 
large land ownerships principally. 

Since I am only valuing the oil royalties of 
Dominguiz Estate Company on this basis, I did not 
take those companies with diversified activities, be- 
cause that did not give me a multiplier for the oil 
royalties; four were eliminated for that reason. 
The other seven were very small, comparatively 
marginal companies, and I did not consider they 
owned as assets, or would be held in the same publie 
esteem at all with either the Dominguez Estate or 
Francis, which derives its income indirectly from 
the same oil royalties, or Carson, which derives 
most of its income from the same oil royalties, plus 
a few additional. 
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So I eliminated both the four companies which 
were selling on the basis of 15.96 times 1940 earn- 
ings and [ have eliminated the seven which were 
selling on the basis of 3.72 times the 1940 earnings. 
I made the comparison on the basis of the other 12 
companies, taking the lower of the two figures, 9.67 
times earnings. 

I might say I have copies of comparative informa- 
tion I used here. The first page is a summary and 
each succeeding [701] page is a detail for the one 
group of the four groups into which I have divided 
them. Then the last sheet attached to the back is 
a list of companies for which I could not get ade- 
quate information. That is the complete list of 
compaines which I examined. 


By Mr. Melville: 


Q. How many copies do you have? 
A. I have three here. I have work sheets, too, 
I think. 


Now, my comparisons are made on the basis of 
net income before depletion, but after taxes, in all 
eases and the four hundred ninety-eight thousand 
odd dollars of Dominguez income, which I have 
stated in my opinion came from oil royalties, was 
multiplied by 9.67 times earnings to value the roy- 
alties of Dominguez estate. On that basis I got a 
value for the royalties of $4,810,070.13. I am carry- 
ine these out to cents, not because I believe the 


appraisal is anything like that accurate, but simply 
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because I have other cents in the stipwated figures 
to add in, and make any adjustments 


Mr. Mackay: Give me that figure agai. 

‘he Court: It might be easier to keep them in 
the record and easier for folks to copy them down 
if vou just threw away the cents and eliminated 
them altogether from the record, Mr. Grimes. 

The Witness: J would be very glad to do that, 
because [702] appraisals are made in no such ac- 
Gutacy as that. It is just a method of compton 
and I wanted to show the method. 

The Court: JI think if you just eliminate vour 
cents, it is easier for anyone trving to copy them 
down, mcluding the reporter. Let*’s throw the cents 
away. 

The Witness: Those total figures I gave may 
not add up to dollars. 

The Court: All right. We will understand. 

The Witness: The stipulated value of the other 
assets was added to that figure to give $9,798,769.00 
for 10,499 shares of stock, or $933.00 per share 
of stock. 

T consider that to be an asset value simply for 
known assets, and I consider the company has some 
assets which it is impossible to value, that are too 
speculative and intangible, but might have a value 
to the owner or a possible buyer. But they are not 
the type of assets I would feel competent in any way | 
to place a value on. ; 

I might point out also that the stock prices upon 
which these purchases are made are the prices of 
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minority interests of these companies. They are not 
large blocks, but minority interests that are gen- 
erally traded by the public. Should I go on to the 
other companies? That was an asset valuation for 
Dominguez. £ did not consider that the company, 
as a whole, should be valued on any earnings basis 
when it had practically $5,000,000.00 of assets which, 
in my opinion, were [703] not producing any income 
at all in the aggregate. 

It is obviously impossible to value anv asset 
which is losing money on an earnings basis, and 
it is equally impossible to value an asset which is 
merely breaking even on an earnings basis, so that 
I saw no possibility of valuing those eats upon 
any earnings basis. 

Since I have valved the royalties wpon an eari- 
ings basis and would have to use the other assets 
at book value, I would get exactly the same answer 
on an earnings basis I would on an assets basis for 
the stock of Dominguez Company. 

On a dividend valuation—this is personal holding 
and 


company filing mcome tax returns as such 
it either must pay out all of its earnings as divi- 
dends, or it is going to have to pay a severe penalty 
tax. I, therefore. assumed the company would do 
the reasonable thing and pay out its earnings as 
dividends and that any valuation on the dividends 
basis would be identical with that on the earnings 
basis. I think that is all as regards Dominguez. 

The Court: I think then we will suspend at this 
time. It is probably a good place to quit. 
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Mr. Mackay: Thank you, your Honor. I am 
pretty tired, myself. 

The Court: We will suspend until 9:30 tomor- 
row morning. 


(Whereupon, at 4:30 o’clock p.m., a recess 
was taken until 9:30 o'clock a.m., Saturday, 
October 18, 1945.) ['704] 


PROCEEDINGS 
October 18, 1945, 11:00 a.m. 


JOHN ALDEN GRIMES 


recalled as a witness for and on behalf of the Re- 
spondent, having been previously duly sworn, was 
further examined and testified as follows: 


Direct Examination (resumed ) 
By Mr. Melville: 


Q. Mr. Grimes, did you finish your explanation : 
of how you arrived at the value or your opinion of 
the value of the stock of the Dominguez Estate Com- | 
pany ? A. I think so. | 

Q. Do you have an opinion as to the June 5, 
1941 value per share of stock of the Francis Land | 
Company ? A. I have. 

Q. Will you please state that opinion and how 
vou arrived at it? 

A. My opinion is that the value of a share of | 
the Francis Land Company stock on June 5, 1941 i 
was 1.1 times the value of a share of Dominguez | 
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stock on the same date. The company had current 
liabilities a few cents in excess of total assets, other 
than Domingtiez stock, which | am disregarding. I 
am also disregarding the seven thousand a year 
expense, overhead expense and taxes of the Francis 
Land Company in arriving at that opinion. I dis- 
regard the expense of operating the company, be- 
cause it was a company which, in my opinion, had 
[709] no useful reason for its existence in the family 
setup of corporations. If the stockholders chose to 
continue to keep this company in existence, the 
benefits which they derived from that or would 
derive from maintaining the corporate existence of 
the Francis Land Company would counterbalance 
the cost of maintaining that existence. It was a 
family holding company, classed as a personal hold- 
ing company in tax returns, the same as Dominguez 
Company, which derived almost its corporate income 
from the Dominguez Company. It had to pay out 
that income in dividends or suffer penalties the same 
as Dominguez. So that I would value the Francis 
Land Company on the same basis as Dominguez 
as to earnings and dividends and arrive at the 
opinion that it should be valued according to its 
asset value. That, I think, is all I have to say 
on Francis. 


The Court: You didn’t give the figure. That 
amounts to some $1,026.00, is that right? 


The Witness: Yes, probably. I didn’t write 
those up. 


632 Victoria L. Cotton vs. 


(Testimony of John Alden Grimes.) 

The Court: Well, you said 1.1 times the $933.31, 
is that right? 

The Witness: Yes. 

he Court: Very well. 
3v Mr. Melville: 

Q. What is that, Mr. Grimes? [710] 

A. Well, I should have to compute that figure 
in terms of 


Q. What value did you state as to Dominguez 
Estate Company Stock? AL $9oeroik 

Q. And did you say Francis was worth 1.1 times 
that? A. Yes, one and one-tenth. 

@. That would make how much? 

A. $1,026.64. 

Q. Now, Mr. Grimes, do you have an opinion 
as to the June 5, 1941 value per share of the Carson 
Estate Company? 


A. Yes, I would simply substitute these valnes 
of the Dominguez and Francis Stock in the Carson 
balance sheet, and at $933.31 for Dominguez on 1353 
shares and 1785 shares of Francis at $1,026.64, the 
value of all of their assets as stipulated, divide that 
by 7,512 shares and it gives the value per share, 
for the same reasons that I evaluated the stock of 
Francis and Dominguez on the basis of being oil 
royalty companies and using the stipulated figure 
of $285,000.00 for the value of the royalties. That 
is for Carson. 


The Court: I was just going to ask the caleula- 
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mon. hat does tha bring vou to® I haven't 
worked it up. 

The Witness: I haven't either, but J will work 
ia out. [ 711} 

The Court: Well, we won't take time now. You 
max preceed. 

The Witness: There is just one further ob- 
servation with respect to Carson. It was operating 
at a loss as far as all of its assets were concerned, 
outside of the stocks of Francis and Dominguez 
and its oil royalty interests. The other assets were 
all producing no income, and in fact, operating at 
a loss, and those assets could only be valued. in my 
opinion. upon the basis of thei stipulated fair 
market values. 


By Mr. Melville: 


OF Pom, Mi. Grimes, avith respect to your opin- 
ion as to the value of the stock in each of these 
companies as of the basic date, f would to know if 
you gave consideration to income tax in formulating 
your opinions of value? A. Yes, I did. 

Q. Did vou give consideration in each case to 
the size of their holdings? Nw «(eS 

Q. Did you in each case give consideration to 
the marketability of the stock in question? 

oe Cs, 

Q. Did you in each case give consideration to 
the fact that the three companies were personal 
holding companies or family corporations? [712] 

Ng GES 
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Q. Did you in each case consider methods other 
than the one vou used when formulating your opin- 
ion as to the value of the oil royalties assets of the 
Dominguez Estate Company ? 

Mr. Mackay: I object to the question as leading, 
and if your Honor please, that has all been leading. 

The Court: Overruled. Let him answer. 

A. Yes, we consider other methods. 


By Mr. Melville: 


@. Did you consider the payout method? 

A. Yes. 

@. Did you consider percentage of volume? 
A. Yes. 

Q. Did vou consider the daily barre] method? 
A. Yes. 


@. Does the daily barrel method have an ap- 
propriate applicateion in this case, in your opinion? 

A. No. 

Q. Why? 

A. The daily barrel method is a very elastic 
yardstick. It was used in the early days of the 
oil industry, and would apply principally to the 
valuation of an individual oil well, computing an 
interest in that or computing the whole oil well, 
and the price would vary considerably. I [713] 
believe Mr. Paine’s book gives a range of 400 to 
2500 dollars per barrel of daily production, which 
is a very elastic yardstick. Applying it between 
properties with a great number of wells or prop- 
erties in different states of development, I don’t 
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believe it is applicable at all. It is not applicable 
for another reason, that if a property is capable of 
producing a thousand barrels a day, but by cur- 
tailment it only produces 500 barrels a day, this 
daily barrel production business obviously does not 
apply to such an oil well. 

Now, if you have a property which is fully de- 
veloped and in which production is going to decline 
in the future, vou would get a yardstick there which 
would be impossible to aply to another property 
which had new sites to dmll wells and from which 
an increase in production rather than a decrease 
could be expected in the immediate future years. 

Particularly with respect to curtailment, you could 
not use the yardstick of price per barrel of daily 
production from a pumping well and apply that to 
a flowing well, because it is my understanding that 
there was no curtailment of production with respect 
to pumping wells and there was curtailment of 
production with respect to flowing wells, that all 
of the curtailment of production which was in effect 
apphed simply to flowing wells. 


Q. Did you consider the present worth method 
when evaluvating the oil royalties of Dominguez 
Estate Company? [714] A. Yes, I did. 


Q. Did you consider the sales of comparable 
royalty interests in reaching your opinion as to the 
value of the oil royalties in the Dominguez Estate 
Company ? 


Mr. Mackay: I object to that, if your Honor 
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please, unless they specify what the comparisons are 
based upon. TH is a leading question. 

The Court: The question was rather general, 
don’t you think, Mi. Melville? 

Mr. Melville: Perhaps so, vour Honor. 

The Witness: I think T could answer that in a 
way which would not embarass Mr. Mackay at all. 

Mr. Mackay: It is not a question of embarrassing 
My. Mackay. It is a question of competency. Has 
the Court ruled on that? 

The Court: I understand so. I thought I had. 
Perhaps My. Melville was going to rephrase his 
question. 

Mr. Melville: I will attempt to do so, your 
Honor. 

The Court: Very well. 


By Mr. Melville: 


Q. Do you have knowledge, Mr. Grimes, of any 
specific sales of oil royalty interests in the Los 
Angeles area at or about 1941? 

A. The only sale that I was able to find was 
a sale of [715] a large royalty interest—for at least 
five years prior to June 5, 1941—a Grubb sale of 
royalties and the Taylor lease to the Shell Com- 
pany, concerning which Mr. Pemberton already has 
testified. 


Q. Did you inquire into the facts with respect 
to that sale? A. Yes. 

@. And did you consider that sale in forming 
your opinion as to the fair market value of the 
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oil royalty interests of the Dominguez Estate Com- 
pany? 
Mr. Mackay: I object to that as speculative. 
The Court: Overruled. 


A. No, I did not consider that sale directly, be- 
cause as Mr. Pemberton testified. the sale was made 
in order to ‘pay estate taxes, and they had a choice 
of selline something and they chose to sell the oil 
royalties, and | considered there was some element 
of a forced sale in that transaction. 


By Mr. Melville: 


Q. Mr. Grimes, which is worth more, a lessor’s 
interest in oil in the gvound or the lessee’s interest ? 

A. In my opinion, the lessor’s interest is worth 
more than the lessee’s interest in any property. 
The lessor has the first claim upon the income from 
the property. In an oil property, te be specific, the 
lessee pays all the cost of drilling the wells and 
bring the oil to the surface. [716] When he gets it 
to the surface he delivers a certain percentage of 
the total production, in the customary lease, to the 
lessor, without cost to the lessor. The lessee takes all 
of the risks. Now. if vou compare the lessor and 
lessee interest in an oi] property to a corporation, 
the lessor’s interest, in my opinion, corresponds to 
the first mortgage bond of a corporation and the 
lessee’s interests corresponds to the common stock. 

@. Mr. Grimes, are you familiar from your 
studies with the general market conditions as re- 
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vealed by Dow Jones Averages and other analyses 
of the securities market in 19242 

A. Well, I know during 1924 we were having a 
severe—jJust emerging from a severe depression, 
and I know that at times during that depression 
that securities of very important companies were 
selling for substantially the hook value of the net 
current assets, which would include bonds, preferred 
stocks and majority common stocks, in most cases. 
That is, if you could have bought all the securities 
of the company at the quoted market price, you 
could have bought those securities substantially for 
the book value of the net current assets of a number 
of large companies. The United States Steel Cor- 
poration at the bottom of the depression was one 
such company. 

Q. Mr. Grimes, will you state, if vou know, what 
the general market conditions were in 1938? [717] 

A. I know there was a very precipitous decline 
in stock market prices during some part of 1938, as 
shown by the Dow Jones Averages. I believe it was 
the most precipitous decline in the stock market 
not excepting the 1929 crash. 

Mr. Melville: I ask that this be marked for 
identification, your Honor. 

The Court: Describe briefly for the record, 
please, what it is you are having the Clerk mark 
for identification. 

Mr. Melville: It is tabulations on various sheets 
which vepresent Mr. Grimes’ work done in sup- 
port of his testimony and an explanation thereof. 
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‘I will have him further identify it after it has 
been marked, if vour Honor please. 

The Court: Off the record. 


(Discussion off the record.) 


The Court: On the record then. The document 
which has been handed to the Clerk is now being 
marked for identification as Respendent’s Hxhibit 
HH and has now been handed to counsel for the 
Petitioner. 


(The document referred to was marked as 
Respondent’s Exhibit HH, for identification.) 


Mr, Melville: I gave him a copy yesterday. your 
Honor, when My. Grimes started his testimony. 

The Court: Very well. There being no objection, 
the document may be received. [718] 

Mr. Mackay: If your Honor please, I would like 
to make this observation, that I understand this is 
not being offered in evidence as evidence of the 
value, but merely explaining the method, if my 
understanding be correct. 

Mr. Melville: I will have the witness identify 
the document and explain what it is. 

Mr. Mackay: I would like to be sure that the 
Court struck that out then. 

The Court: Well, I will set aside my observa- 
tion that the document was received in evidence. 
Now, you have some query you wish to make, Mr. 
Mackay ? 


Mr. Mackay: Yes. I said that I had no par- 
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ticular objection to it if it 1s merely going in there 
to show computations, but if it is in evidence of 
value, I do object to it as incompetent, irrelevant 
and immaterial. 

he Court: What do you say? 

By Mr. Melville: 

Q@. Mr. Grimes, what does the document pur- 
port to be? 

A. This is the detailed information obtained 
from Poor’s and Moody’s manuals and various 
sources of stock quotations which I believe are all 
mentioned on the sheets, for the 23 oil companies 
for which I was able to get published information. 
It classifies those companies into four groups, which 
IT have already explained, and shows the average 
capitalization rates for each group, and it shows 
the detailed [719] sheet, each company in this group, 
with earnings, published earnings, published divi- 
dend figures and computations which I used in 
arriving at the capitalization rate of 9.66. 

The Court: If I understand, Mr. Mackay cor- 
rectly, he has only asked this—the witness has testi- 
fied that he used certain figures, and M1. Mackay is 
suggesting that we receive the exhibit itself not as 
proof of the facts oceurring in the exhibit, but 
merely as data which the witness assembled for the 
purpose of making his computation, and I under- 
stand that is all vou are offering it for, is that cor- 
rect? 

Mr. Melville: That is right, your Honor, not as 
evidence of value, but as supporting data back of 
Mr. Grimes’ method of appraisal. 
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The Court: Does that answer vour question, Mr. 
Mackay? 

Mr. Mackay: Well, not quite, vour Honor. If 
must confess that with all the werk T have had I 
didn’t go over this a great deal. Mav I ask the 
witness one of two questions? 

Mr. Melville: Certainly. 

The Court: You may. 

Mr. Mackay: Aye these companies vou have re- 
ferred to. are their stocks all on the New York 
Exchange or Los Angeles Stock Exchange? 

A. No, sir, the only company on the New York 
Stock [720] Exchange is the Texas Pacific Land 
Trust. There are several on the New York Curb 
Exchange, and there are one or two on Los Angeles. 

Mr. Mackay: Just a moment now. How about 
these? Let’s start with the first oil company lease 
in California, Merchants Petroleum Company, is 
that on the Los Angeles Exchange? Is it listed ? 

The Witness: That is my information. 

My. Mackay: Do you know whether it is listed ? 

The Witness: It ts traded on the Exchange. I 
wouldn’t say whether it is listed on unlisted stock. 

Mr. Mackay: You don’t know if it is listed, 
do you? 

The Witness: No. 

Mr. Mackay: What about the M.J.M. & M. Con- 
solidated? 

The Witness: San Francisco Exchange. I would- 

n’t say whether it is listed or unlisted. ° 

Mr. Mackay: What about the Mt. Diablo Oil, 
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Mining & Development Company? Los Angeles? 

The Witness: Los Angeles traded. 

Mr. Mackay: You don’t know whether it is 
listed ? 

The Witness: No. 

Mr. Mackay: San Gabriel River Improvement 
Company ? 

The Witness: Over-the-counter. 

Mi. Mackay: No listing? [721] 

The Witness: It had been listed until August 
1st, 1940, and then was withdrawn from listing with 
permission of the 8.E.C. 

Mr. Mackay: I am asking about that and you 
don’t know. How about the United States Petroleum 
Company? Is that listed? 

The Witness: ‘Traded on the San Francisco 
Exchange. 

Mr. Mackay: But not listed? 

The Witness: I don’t know whether it is listed 
or not. 

Mr. Mackay: Well, if your Honor please, if it 
is just put in there as merely explanatory of his 
testimony, then I have no objection. 

The Court: Very well. It will be received as 
Respondent’s Exhibit HH. 


(The document referred to, heretofore 
marked as Respondent’s Exhibit HH, for iden- 
tification, was received in evidence as Respond- 
ent’s Exhibit HH.) 


Mr. Melville: You may cross examine. 
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Cross Examination 
By Mr. Mackay: 

Q. Mr. Grimes, I understood vou to say that 
you are at the present time connected with the 
Government of the United States? 

A. Jaman emplovee of the Bureau of Internal 
Revenue. [722] 

Q. And vou are, at the present time, are you 
not, assigned to the general counsel's office? 

A. Chief counsel's office. 

@. I mean chief counsel’s office, if vou want to 
correct me. A. Yes. 

Q. How long have you been assigned to that 
position? 

A. My recollection is since about March Ist, 
1928. 

Q. And vou were assigned there for the purpose 
of sustaining values that the Commissioner had 
determined in issues pending before The Tax Court? 

A. No, indeed. 

@. You work with trial lawyers in trying to 
sustain their values, don’t you? 

A. No, I work to try to find the right values, 
and possibly four out of five of the cases I consider 
are settled out of court without any trial. 

Q. I know, but you are assigned to the trial 
attorneys who have the cases? 

A. I work with the trial attorneys on any valua- 
tion cases that have been assigned to me for going 
to trial when I think that the government’s posi- 
tion is right. 
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Q. That is right, and vou select the witnesses to 
help you on that, don’t you? 

A. I assist the attorney in selecting the wit- 
nesses, [723] 

Q. Now, have you had any experience i= yon 
are not a petroleum engineer, are vou? 

A. I wouldn’t claim to be. I have had very 
sheht experience with oil properties. 

Q. Most of your work has been confined to 
mining? 

A. Well, before I went in the government serv- 
ice it was principally mining, and some very slight 
oil experience. 

Q. But you don’t hold yourself out as a petrol- 
eum engineer? 

A. No, I wouldn’t think of doing so. 

Q@. Now, you keep a lot of statistics, don’t you, 
Mr. Grimes? 

A. Will you repeat that question ? 

@. You maintain a lot of statistics, don’t you, 
for the purpose of trying to check the values claimed 
by the taxpayers? 

A. Well, i think I can answer that ves. I prob- 
ably have individual folders on 1500 companies in 
the various lines of industry, that most of them have 
the summary and the entire published corporate 
history of that company, as to earnings, dividends, 
balance sheets, et cetera. 


Q. And it is from there, those statistics, that you 
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generally form your opinion as to value, isn’t i, 
My. Grimes? A. Wo, indeed. [7244 

Q. You don’t use them in doing that? 

A. Oh, I use them in doing it, but in forming 
an opinion of value, I follow a very definite pro- 
cedure. I try to find the companies which are as 
comparable as possible with the one being valued. 
Now, in any industry vou can find at any time almost 
a two for one difference in rates of eapitalization. 
J try to pick the most comparable conmpanies out of 
that industry in one manner or another. I consider 
size, I consider rate of growth, growth of earnings, 
J consider many things, and IT narrow the compaii- 
son down to what I consider to be the most com- 
parable companies in that industry. and then I 
try to form an opinion as to whether the company 
to be valued is hetter or worse than the comparatives 
IT have, all of which is a matter of judgment based 
upon statistics, but I do use statistics, but I also 
try to use judgement. 

Q. The whole success of your valuation depends 
upon your ability to select the comparatives, is that 
right? 

A. Yes, for the sole purpose of ascertaining as 
nearly as I can what is the market for comparable 
property. 

Q. And, of course, those statistics cover the whole 
United States, isn’t that right, in a general way, I 
mean ? A. Oh, yes, generally. 

Q. So that when you are called upon to make a 
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valuation you do not go up to the oil field and 
make an investigation, [725] do you? 

A. No, it would be useless for me to go to the 
oil field to make an examination. What ean you 
find out at the oil field is entirely a matter of record. 
No one has ever been underground in an oil field. 
They just have to take the records that are avail- 
able. 

@. Maybe with the atom bomb we ean go under- 
ground. A. Maybe. 

Q@. Now, I think yesterday, Mr. Grimes, you 
stated that you had made some computations which 
showed that based upon M1. Paine’s report or his 
testimony, that there would be a return of 18 per 
cent compounded annually, did I understand you 
to say correctly ? AS Chateishetie 

Q. What figure did you use to determine that 
18 per cent? 

A. I{ don’t understand your question, I am 
afraid. 

How did you arrive at that 18 per cent? 


J took the stipulated probable royalties 
In barrels? A. No, no, in dollars. 
Okay. 

I can’t get compound interest on barrels of 
oi 


I agree with you. 


> Oo” PeOoPOS 


From that figure I deducted probable income 
taxes. [726] Those taxes were determined in accord- 
anee with the rates existing in 1941. I think the 
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explanation of that is down here at the bottom 
of this. 

Q. Can you tell without reading it? 

A. Well, I can tell in a general way. The Cali- 
fornia Act had some provisions in it with respect 
to depletion and which the Federal tax Jaws had at 
that time. That was the 1939 Act. California 
charged four per cent tax on net income after de- 
pletion: J took depletion to an owner at 2714 per 
cent. Now, I could have used depletion to a buyer 
of the property, taking cost depletion, which would 
have given me a higher amount of depletion and 
less tax. I chose the lower of the two figures, deduct- 
ing those estimated taxes—I didn't finish the federal 
tax on it. I used 22.1 income tax plus 20 per cent 
of that tax added for defense tax. That as of 
June 5, 1941 f should have regarded as a temporary 
measure, but I took it all the way through the life 
of the properties. Now, deducting the taxes from 
the stipulated probable royalties, gives a probable 
net royalty income for each year. From that net 
royalty income JI deducted 18 per cent in 1941 for 
a seven month period of time, 18 per cent annual 
interest for that period of time on the value which 
Mr. Wentz testified to as of June 5, 1941. I took 
the full month of June, because the royalties for 
June would not be received until the end of the 
month, would not have begun in [727] the first five 
days, during those five days. That deduction of that 
amount of interest from Mr. Wentz’’ values left a 
certain amount available for capital retirement, so 
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Tveduced Mr. Wentz’ original figure of $2,701,361.00 
by the amount of income available for capital retire- 
ment in 1941. I proceeded year by vear on the same 
basis, taking 18 per cent on the remaining eapital, 
that is, the capital at the beginning of the year. I 
first charged against income for each year, com- 
pleting the balance of reduction of capital—I con- 
tinued that on to the 1965 figures, in order to make 
that complete retirement of 18 per cent. I did that 
because we had #296,000.00 of net rovalty income 
after taxes, according to my computation, that had 
been received at the rate of $55,000.00 in 1965, at 
the rate of $61,000.00 in 1964, declining at the rate 
of about six thousand a year. I continued that 
decline for the next four years from 1966 to 1969, 
in order to retire the full amount of capital. The 
value of such income at 18 per cent that long after 
1941 is very, very low. For 1968, for example, a 
dollar of income would be worth less than a cent. 

Q. Now, Mr. Grimes, von spoke about the 18 
per cent. Do you mean that it is 18 per cent of 
the unamortized capital? A. Yes. 

@. And how long, under vour compitation there, 
would it take the purchaser, based upon vour com- 
putation, to recover [728] his capital and put it in 
his pocket so that Uncle Sam would not have hold 
of it? 

Strictly according to this computation ? 
Yes. 
It requires the whole life of the property. 


OPop 


IT see. That is based upon the assumption 
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that an investor would not get back his capital 
until 1965 ? 

A. Well, in this computation there were a couple 
of thousand dollars that were not retired at the 
end of 1965, and it would take about four years 
more to retire those. 

Q. I see. Now, Mr. Grimes, you say you used, 
I think vour figures show a 19 per cent income 
tax rate? 

A. No. I deducted 19.82 per cent of the gross 
royalties before depletion. That represents a much 
higher income tax rate after depletion. 

Q. Well, what was your income tax rate? Did 
you say 22 per cent? 

A. Yes, I used 22.1 per cent income tax and I 
used 10 per cent of that, which would be 2.21 per 
cent additional, of the taxable income, for defense 
taxes, and four per cent California corporation tax. 

Q. That was the 1940 rate, was it, Mr. Grimes? 

A. Yes. 

@. I! understood you to say that in determining 
the fair market value of the probable future ncome, 
you did also [729] give consideration to the probable 
future taxes? 

A. Are we on Mr. Wents’ computation or on 
something else? 

No, I am just asking you now. 

In this computation or in some other? 

No, in the method your have used. 

With My. Wents’, yes, I took off taxes. 
Now, My. Grimes, you were familar with 


OrOoPeo 
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stock market conditions, weren’t you, in 1941 to 
dine 5. 19H 8 . 

A. Well, in a general way. I can’t claim fa- 
miharity. 

Q. No, you are not a broker and vou don’t have 
to keep track of all those cases, but vou do have 
an opinion as to them, don’t vou? 

J, WBS 

Q. You keep pretty well up on the trend of taxes, 
don't vou, as statistician and expert for the govern- 
ment ? . 

A. No, I can’t say I do. My work ismiisms 
about five years behind the current taxes when it 
gets into court. 

Q@. I know that. I will withdraw that” WWinat 
would happen to this computation, Mr. Grimes, that 
you have here, if, instead of using a 22 per cent 
less ten per cent more for defense tax, you used the 
actual rates in 1933, which J believe would amount 
to something like 33 per cent. I mean 1941, 

AS 194 730] 

NESS, pee cll Leanimines 

Q. You are not prepared to say? 

AM prepared to say what it would be, but 
the computation would be modified. 

@. Very substantially, wouldn’t it? 

A. No, I wouldn’t say substantially. The com- 
putation would be modified by the amount of the 
difference in taxes, and almost in direct proportion 
to the—well, I will go further than that. It would 
be modified in direct proportion to the net royalty 
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Income which vou would have after the deduction 
of taxes. 

Q. As a matter of fact, 1f it were demonstrated 
that by using the 1941 rates instead of having 18 
per cent on your unamortized capital that you 
wound up with 10 per cent, would that change your 
opinion ? 

A. Well, I am not aware that the rates of the 
taxes were changed by June 5, 1941. 

@. IT asked the question, would that change your 
opinion ? 

Myr. Melville: At this time, your Honor, I wish 
to ask counsel if it is in the record that this is 
My. Grimes’ opinion or is this Mr. Wents’ opinion? 

The Court: Well, I presume the question 1s in- 
telligible to the witness. Do you understand the 
question, My. [731] Grimes? 

The Witness: J think I do. My. Mackay is ask- 
ing me about 1941 taxes rates. I don’t believe there 
Was any change in the 1940 tax rates before June 
5, 1941. If any change came about at a subsequent 
time, I would not apply the subsequent time to a 
valuation at June 5. 

The Court: His question, as J understood it, Mr. 
Grimes, was, if you, instead of taking the percentage 
of 19.82 which vou arrived at as shown in the Foot- 
note B of this document which has been received as 
Respondent’s Exhibit GG, if you would not obtain 
a substantially different answer if, instead of taking 
that factor, you had taken a factor equivalent to 
the tax rate which gave no consideration to the 
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depletion, vou would have gotten a larger return. Is 
that the substance of vour question, Mr. Mackay? 

Mr. Mackay: Except with respect to depletion. 
I merely meant to say this, if by using the same 
figures vou used now when you took the 1940 rate, 
Mr. Grimes? A. Yes, 

Q@. Now, if by applying 1941 rates in the same 
method you have applied them here, it would show 
that the interest on the unamortized capital would 
be not 18 per cent, but 10 per cent, would that change 
vour opinion as to the fair market value of the 
royalty ? 

A. Well, I still don’t understand that question, 
[732] because in this computation I am not express- 
ing any opinion about the fair market value of those 
royalties. This is Mr. Wentz’ opinion. I am simply 
stating with such a value as he testified to with such 
taxes, there would be an 18 per cent return. Now, if 
the tax rates different from Wentz’ were used, there 
would be some other rate of return. If they were 
higher than the ones I used, it would be a lower rate 
of return. If the taxes were lower than the ones I 
used, vou would get a higher rate of return. 


Q. That is right. It is a fact, Mr. Grimes, that 
the higher the taxes, particularly the higher the 
taxes on future income, the less the value would be, 
isn’t that a fact? 


A. Why, yes. I think that is self-evident. 


Q. Now, when you came to an opinion as to 
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the fair market value of a royalty, what tax rate 
did you use? 

A. I used the actual taxes ‘paid by the company. 
I was basing my comparisons upon 1940 ineome, 
therefore, that was the last published income which 
Was available for comparative purposes of the com- 
panies whose stocks are listed or sold, and I com- 
pared the income of the Dominguez for the same 
period in making the comparison. Now, the price 
figures of the stocks for 1941 in themselves would 
reflect any tax changes before 1940 and 1941, mm the 
stock prices. 

Q. Do I understand then, Mr. Grimes, that in 
eiriving at your opinion as to the fair market 
value of the oil [733] royalties, that you did not 
take into consideration the 1941 tax rates? 

A. You mean of the Dominguez Estate Com- 
pany’s royalties? 

Q. Yes. 

A. No, I used the actual taxes the company 
paid. I used the actual instead of a merely theoreti- 
cal computation. 

The Court: Why do you show the actual? 

The Witness: There was a certain amount of 
overhead expense—— 

The Court: I am asking you where do vou show 
the actual taxes paid in this exhibit? Exhibit GG? 

The Witness: I thought we had proceeded be- 
yond that. 

The Court: Have you? Well, maybe I was 
Was wrong. 
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The Witness: No, this has nothing to do with 
the computation. 

The Court: I didn’t understand the reference to 
using actual taxes. 

Mr. Mackay: No, I think that is a pertinent 
eestion. I wish the witness would so answer it. 


sugs 

The Witness: In explanation of my valuation of 
the Dominguez Estate Company rovalties vesterday, 
there were certain unallocated general expenses of 
the company which must be allocated, insofar as 
income was available from the assets for the values 
which had been stipulated. I allocated [734] those 
expenses to obtain a valid valuation which could be 
supported. Now, they represent about thirty-five 
thousand, if my recollection 1s correct, which the 
income from all the other assets of the company 
would not cover, and I allocated the entire re- 
mainder of that overhead expense to oil royalties, 
although I consider that was too high an amount 
of overhead expense to be allocated to the oil roy- 
alties, on account of leaving no profit and no loss 
from the assets for which values were separated, 
and attributed all the income tax paid by the com- 
pany in 1940 to the oil royalties, and I deducted 
the full income, franchise and capital stock taxes_ 
paid out of only the oi! royalties in making my | 
valuation. | 


By Mr. Mackay: 


{ 


Q. Now, Mr. Grimes, our problem here, isn’t it | 


to value future income, probable income, which | 


| 
| 


i 
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begins on June 5, 1941 and extends to 1965? That 
fs wieght, isn't it? 

A. For the oil royalties? 

om: Yes. ECS. 

O> Now, in order to arrive at. a value of that, 
we must necessarily take into consideration the 
amount of money that is going to finally come back 
into the investor’s hands, the tax part and every- 
thing else, isn’t that so? In my opinion it is the 
tax or any other income to the investor which 
determines the value. [735] 

A. I don’t think any investor would pay any- 
thing for the right to pay future taxes, 

Q. Did you write a book? 

A. Yes, I did. 

Q. I think it is a good book, Mr. Grimes. 

A. Thank you. 

®. On Page 99 I want to call your attention 
to just one item here: ‘‘The imposition of an income 
tax serves not only to reduce the amount of future 
income which the investor retains from the vield of 
the income producing property, but also to reduce 
the net earnings of sinking funds set aside to cover 
the return of the initial investments.’’ You are still 
of that same opinion, aren’t you? 

A. Yes. 

Q. And I will read you also another one here, 
Where you said that: ‘But when depreciation or 
other deductions in the nature of a capital return 
operate to reduce the income subject to tax, and the 
price which an investor is willing to pay for a prop- 
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erty is considered as determined on the choice of 
a future net vield after the payment of the tax 
on income and proper provision for the return of 
eapital, the problem is more complex, as the value 
sought depends upon the amount of future tax.” 
You still maintain that same view as expressed in 
that? A. Yes, I do. [736] 

@. Yes. All right. Then why, in valuing these 
royalties, did vou not take into consideration the 
knowledge that there would be as a charge against 
this future income very substantially imereased 
taxes? 

A. My method of valuation did not require any 
theoretical consideration of what taxes would be. 
The companies wanted to make comparisons of the 
paid income tax in 1940, as paid by the Dominguez 
Estate Company. 

Q. Yes. 

A. Now, I compared market prices for those: 
companies at June 5, 1941, arriving at my opinion 
of the value of the Dominguez Estate Company.. 
Now, any change in the prospects for future taxation! 
would be reflected in those market prices for the 
stocks of comparable companies, based upon what! 
taxes they had paid in 1940. 

@. Now, you are familiar with the fact that be- 
fore May of 1941 hearings had been held before the 
Ways and Means Committee for the purpose of! 
ereatly increasing the tax return? 

A. Well, I am not famihar with that, but J 
assume that tax hearings started before that date. 
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Q. I would like to call your attention to the 
federal mcome tax service. This is Prentice-Haill— 
you are familiar with Prentice-Hall, aren't vou? 

A. Yes, they published my book. [737] 

Q@. Here it speaks, referring to July of 1941: 
‘During the first days of the Ways and Means 
Committee hearings, the primary subject is the pro- 
posals for new taxes. From the beginning the out- 
Standing argument is on the question of how much 
taxes will be increased on individual incomes of 
less than $2,000.00. They are planning to double 
and even triple those taxes, in many instances. The 
only certainty at the present is that practically all 
existing taxes will be greatly increased and that 
many new ones will be imposed, but the exact rates 
are far from being settled.”’ 

Now, I think vou referred also to Moody. 1 think 
that is a reputable stock reporting service, isn’t it? 

A. Yes, very reputable. 

Q. On May 5, 1941—I am reading from volume 
33, number 18, ‘‘Sageing prices without any heavy 
liquidation were seen in last week’s stock market. 
Many stocks touched new lows. No startling news 
accompanied this market reaction, which seems to 
be due partly to war conditions involving visions of 
higher taxes. It has been almost universally ex- 
pected that the normal taxes of corporations would 
be increased from 24 per cent to 30 per cent; in 
fact, many corporations included the rate of 30 
per cent in their reports for the first quarter. It 
Was proposed that this increase could be accom- 
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plished by imposing a surtax of six per cent on 
top of the normal tax of 24 per cent.’’ [738] 

T would hke to call your attention also to the 
Moody’s of May 12, 1941: ‘‘We see no satisfactory 
signs of the old prices continuing, or gomg up in 
consistent fashion. The background still remains 
one of uncertainty about America’s position in the 
war or the extent peace time production will have 
to give way to armament production or ideas of 
taxation. The atmosphere needs some clarification 
before stock markets can turn around even tem- 
porarily.”? 

T would also lke to call vour attention to one 
more 


Mr. Melville: Let me ask vou a question, Mr. 
Mackay: Suppose the editors wrote those things? 
So far as I know, he has used the facts and figures 
that we agreed to go in without objection. 

Mr. Mackay: Well, these are the reports you 
said [ could refer to in your stipulation. Do you 
have any objection to them now? 

Mr. Melville: Yes, I think it is a simple editorial 
that tried to analyze what is going to happen, and 
what someone said in these editorials, isn’t anything 
but hearsay. I think this matter ought to be stricken 
out, your Honor. 

Mr. Mackay: Well, if your Honor please, here 
is a man who is holding himself out as an expert 
and supposed to know [739] 

Mr. Melville: He isn’t responsible for what these 
people say. 
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Mi. Mackay: He isn’t responsible for what they 
say, but he cought to Know what they say, if he has 
plans to talk as an expert. He, himself, referred to 
that in his direct examination, and | might state. 
too, your Honor, that at counsel’s request I gladly 
put in the stipulation that witness could be referred 
to these various Moody's and Poor’s and what not. 
Now, just because it hurts counsel a little, he is 
trying to object to the understanding. 

Mr. Melville: No, your Honor. 

The Court: Well, I think that the procedure has 
developed to this extent, that if you have some inter- 
rogation that you are making of the witness and 
calling his attention to some editorial or something, 
that is one thing, but standing up and reading into 
the record a bunch of editorials without tying it in 
with anything, without making it part of ae ques- 
tion, Just rather encumbers the record, because if 
you are going to adopt that method of putting in 
that sort of statement, I am going to rule it won’t 
0 in for any purpose. 

Mr. Mackay: I appreciate that, your Honor. I 
will state to the Court I have only one or two more 
of these that I want to call to his atention and then 
ask him 


Myr. Melville: Your Honor, I am going to object. 

Mr. Mackav: Iam going to ask if he is familiar 
[740] with them, and if he doesn’t know that situa- 
tion was that, in fact. 

Mr. Melville: Even assuming that it be the situa- 
tion, I fail to see the materiality, your Honor, of 
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that, aud move to strike out the editorials that have 
heen read into the record. 

The Court: We won't strike them, but—I am 
only speaking as the judge presiding at this trial. 
J don’t particularly care to have vou read me a lot 
of editorials, unless vou are assuming to ask some 
question in reference to what you are putting 1n; 
TI can’t think of any other reason for that at all. 

My. Mackay: If your Honor please, 1 will@ne= 
frame the question. 


Ivan. Macisay- 


Q. I will esk you, Ma. Grimes, whether you are 
familiar with the report of the Moody stock service 
dated June 2, 1941, which said, in effect, that earn- 
ings would be smaller, that net earnings after taxes 
might decline somewhat further? [741] 

A. No, I don’t think I need to be familiar with 
that. The stock market has to take into considera- 
tion all these services and comments by anyone, not 
only by Moody, but by everybody who is making 
them. 

Q. Well, you wouldn’t say that the stock market 
at the end of 1940 had taken into consideration the 
tax imposed in July, for instance, 1941? 

A. No, I haven’t said any such thing. I say the 
stock market of June 5, 1941 is the basis for my 
comparisons, and the stock market is very sensitive 
to those expected future changes. 


Q. All might, how far do vou think the stock 
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market reflected at the end of 1940 when vou were 
checking the data the excess profits tax of 95 per 
cent? 

A. Well, vow question is not correct. I am not 
taking my data on stock prices at the end of 1940. 
I assume an earnings for 1940. Now, those earnings 
are not going to change a bit. You determine the 
value by what the stock market is pavine for them 
on the basis of the vear’s’ earnings. Usually, I think 
the factor I used was 9.67. Now, if I had used some 
other time of the vear when there was less anticipa- 
tion of future taxes, it might have been 1014 times 
or 11. If I had used the picture at some other time 
when there was much greater anticipation of future 
taxes or lower income for immediate future years, 
whether it was 1941 or any other time, [742] that 
might have been 8 times earnings. At June 5, 1941, 
the stock market was about 9.67 times the 1949 
earnings. 

Q. Now, Mr. Grimes, I am not disputing the fact 
that the 1940 earnings that you were using would 
show certain values. I am merely asking vou in 
valuing the future income here, in valuing the oil 
royalties, I should say, why you didn’t take into 
consideration the contemplated and proposed in- 
creased taxes? 

A. I did take that into consideration in that 9.67. 
That is the value per dollar of earnings that I used. 

‘That was the stock market’s discounting of what 
those future taxes meant. 

Q. Now, I am trying to find out how far—you 
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see, we are trying to put values on estimated prob- 
able production of barrels of oi] up to 1965. Now, 
in your opinion, how far in advance did the 1940 
earnings of those companies that you have nsed as 
a basis reflect the increased taxes which could have 
easily been foreseen at the basic date? 

A. Well, that is going to be a very difficult 
question to answer, Mr. Mackay, because we would 
have to go into what changes could be expected in 
the other current figures, and we have stipulated 
current figures throughout. Now, if you expect a 
change in one factor, you have to expect changes 
in others. 

Q. Didn’t the steck market, Mr. Grimes, in 
1941, June 5—it was pretty well down at that time, 
wasn’t it? [743] 

A. Well, all I know is it was going up between 
June Ist and June 5th. It had gone up some. 

Q. What were the Dow-Jones averages on June 
1st? 

A. Now, I can’t carry those figures in my head. 

@. What were the Dow-Jones averages on June 
oth ? 

A. I can’t carry those figures in my head. 

Q. How did you know they were going up? 

A. I know the stocks owned by the Dominguez 
Estate were value at $8,000.00 Jess on June Ist than 
they were on June 5th. 

Q. Of course, you are taking about the securities 
they held? A. Yes. | 

@. That is how you arrived at that. I under- 


| 
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stood you to say it would be quite difficult to take 
into consideration the probable income tax, possible 
future income tax, is that right? 

A. No, I think J have taken that into considera- 
tion. If you mean for any one individual to appraise 
what the future held in store. I think that is 1m- 
possible. The appraisement I have used in the con- 
sensus of opinion as reflected in the stock market. 

Q. Now. Mr. Grimes, is it any more difficult m 
your opinion as a supposed expert to trv to tell the 
Court what the value of probable income to be de- 
rived from probable production [744] of oil 25 years 
hence than to forecast some estimation of what tax 
will be collected upon that income? 

A. No, they are both predictions. We have 
agreed upon one of those, however, and it is much 
easier for me to do that than to make independent 
predictions or accept somebody else’s independent 
prediction of some other factor. 

Q. Now, Mr. Grimes, mav J ask you, did you 
make an analytic appraisal to determine the present 
worth of those anticipated royalties? 

A. J made quite a number of them. 

Q. Well, I don’t want them all. Did you make 
any recent one? What was vour present worth 
figure ? 

A. Oh, I didn’t value them that way. I valued 
them by various rates of interest from 4 to 10 per 
cent, as simply a computation, and I valued them 
both on the basis of the owner who was taking 271A, 
I believe, and I valued them on the basis of the 
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average earning and interest and depletion, and by 
general figuies that would be returned after taxes, 
at an arbitrary 25 per cent rate on taxable income. 

Q. You mean to sav that von just arbitrarily 
assumed that that Income to be expected in the 
future would be subject to a 25 per cent rate only? 

A. I just made those figures—— 

Q. Now, answer that question, please. 

A. I just took a flat 25 per cent rate for the 
purpose [745] of making those computations. 

Q. I see. Well, what was it, for an individual 
buyer or was it for a corporation ? 

A. I could not make any computations for an 
individual buyer. They had to be for a corporation. 
Individual buyers would have to many different tax 
TES WO 

Q. Well, now, will you please refer to Exhibit 
K-1, I think, and alse to the stipulation. Now, I 
want to call your attention at this time, Mr. Grimes, 
to joint Exhibit 11-K(2). A. Yes, sir. 

@. I think that that shows that the total esti- 
mated probable income for 1941 would be $412,- 
652.00, right? A. Yes) sir 

Q. 2714 per cent of it would be a change for 
depletion, wouldn’t it, of that? A. Yes 


@. And how much would that leave which would 
be taxable? A. 72% per cent of that. 


Q. 7214 per cent of that amount, amounting to 
more than #300,000.00, wouldn't it? 
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A. You are talking now about the Dominguez 
Company ? 

Q. Yes. 

A. Yes, because there would be a difference if 
a buyer bought these royalties and paid a higher 
price. [746] 

Q. I wnderstand, but I am speaking now that 
you are entitled to a 2744 per cent set-off hecause 
of depletion. A. Yes. 
~Q. All meght. Now, therefore, that purchaser, 
if he used percentage depletion, would have an ex- 
cess of $300,000.00 taxable income; wouldnt he? 

Pee tbat is rignt. 

Q. And the rate in 1940 would place him in what 
bracket? Isn’t it about 60 per cent? 


A. The Dominguez Company 

Q. I am talking about an individual. 

A. Oh, I haven’t any idea where it would bring 
an individual. 

Q. Well, I will show you a table of rates for the 
year 1940. The rate for 1940 put him in a bracket 
there of over $300,000.00, of 60.81, wouldn’t it? 

A. If he had no other income but this it would, 
but admit at that time there were people that were 
going out and purchasing companies that lost money 
in order to get lower tax brackets, so we have got 
to have all of your circumstances of a particular 
individual in order to see what the ownership of 
royalties of this kind would mean to him. You can’t 
Just assume that this was his whole income, so if 
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you are going to get any individual to purchase it, 
they would not be able to purchase it as advanta- 
eeously as a corporation. [747] 

The Court: I suggest that questions be answered 
directly where it 1s possible to do so. 

Mr. Mackay: Thank you, your Honor. 

By Mr. Mackay: 

@. Now, after the 1940 tax the rates began at 
44 per cent on the first $2,000.00 and went to 60.81 
at $300,000.00, didn’t it? A. Yes. 

@. Have vou any idea what the tax on that 


$300,000.00 of income would have been in 1941? 
A. For a single individual? 


@. For a single individual A. Noein 
Q. It would have been over $183,000.00, wouldn’t 
it, Mr. Witness ? A. Not necessarily. 


Q. Well, assuming that that is all the income the 
individual had, and that was his net income. 

A. Yes, with those assumptions you are correct. 

Q. Yes, all right. Now, if you apply the 1941 
tax rates, the tax would have been greatly increased, 
wouldn't it? A. To this individnal? 

@. Yes. A. I am sure that it would 

Q. Now, in your opinion could not the increase 
in income [748] taxes be as well foreseen as whether 
this oil would come out of the ground or not? 

A. Well, I have tried to explain that. 

Q. I will withdraw the question. Now, assuming 
that a corporation had purchased that? 

A. Yes. 
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@. And what figure did you say was your figure 
for the oil royalties fair market value? 

A. All vour royalties, vou mean? 

Centos: $4,819,007.00. 

Q. Well, call that approximately $4,800,000.00. 
Now, let’s assume that a corporation had bought 
that at that time, Mr. Grimes, and that it had re- 
ceived the income in 1941 for the value supported 
by the estimated probable income ? A. Yes 

Q. What would have been its fair tax” 

A. I don’t know what his tax would have been. 
The rates undoubtedly were changed after June 5, 
19-41, 

@. Well, under the 1940 rates what would it 
have been? 

A. I would say about 20 per cent. 

@. Well, what would have been the net income 
of the company, presuming that to be its net m- 
come ? 

A. I will have to give you approximate figures. 

Q. That is all I want. [749] 

A. A buyer that 

Q. No, we are not talking about a buyer. We 
are just talking about this hypothetical corporation 
that would give you that much money. 


A. Iam assuming that this company was a pur- 
chaser of the property for a value or substantially 
that, the nearest figure to that would be $4,895,- 
000.00 value to a buyer which would return him 7 
per cent interest. 

Q. No, I want to know the taxes, that is all I 
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want to know. How much tax would that corpora- 

tion have to pay? 
A. Well, this is the answer for an individual. 
Q. No, I don’t 
A. An individual buyer. It is a slightly different 


basis. The average owner of the company would 
have 73.55 per cent of his income after his cost of 
depletion, so that he would have to pay taxes on 
the money he would be in receipt of, and the other 
2614 per cent of his income would be allowed cost 
of depletion. 

Q. That is right. Now, referring to this state- 
ment of tax paid by the corporation you have got 
201% per cent of its royalty paid as income tax. 

A. About 2314 per cent of the royalty income 
paid as taxes. 

Q. How do you figure your cost of depletion, 
apply some barrelage basis? [750] 

A. No, that is figured by getting the compound 
interest discount factor for total income. That is, 
what value each year’s income had and apply a 
discount factor and then adjust for taxes. 

®. Your cost of depletion ? 

A. Why, surely. You are only paying with the 
income that you get back the tax from. 

Q. Don’t you develop the price for the average 
year’s barrels and determine your depreciation 
from that? 

A. Well, that is the same. I gave here a figure 
of depletion in terms of dollars of income, and we 
have a fixed price per barrel of oil, so that you get 
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one rate on your dollar or vou get one rate on your 
barrel, but they would he slightly different rates, 
depending on whieh one you are using. 

Q. LI know, but I am referring to the cost of 
depletion. Isn’t it a fact the Government generally 
takes the value it sets or the cost, and divides bar- 
rels into that that to find the unit depletion? 

A. Yes, that is the customary way. 

@. So they would apply that depletion rate to 
each barrel of oil that is pumped up? 

A. That is right. And then, of course, the price 
changes. I don’t use that method in my determina- 
tion on the dolley income, because the price is going 
to change from day to day, and in all of these valua- 
tions we assume a uniform price throughout £751] 
the entire tiine of the life of the property, and when 
you do that you can figure a certain percentage of 
your dollar of income as depletion. 

Q. What has the price of oil got to do with the 
cost of depletion ? 

A. It is just simply a method of estimating on 
how much of the total expected future income is 
coming to get taxes from. Now, you have got to 
get that tax expressed in terms of dollars. You can 
figure so many dollars of tax per barrel of oi] and 
then multiply by the barrels of oil, but you have 
got to get it down to dollars. 

Q. All right. Now, My. Grimes, let’s assume 
that a corporation purchases for $4,800,000.00 ap- 
proximately so many barrels as estimated in the 
ground. A. Yes. 
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Q. Now, over how long a period would the Gov- 
ernment allow that purchaser to spread his costs? 

A. Over the remaining barrels of oil in the 
ground. 

Q. That would be to 1965, wouidn't it? 

A. In years, when [ evaluated it it was to use 
up to and including 1965. 

Q. It is vour opinion, isn’t it, in trying to de- 
termine the value of oil royalties, that vou must 
take into consideration the estimated value of oil 
reserves and that the barreling stipulation has some 
bearing ? [752] 

A. I don't know whether I quite get your ques- 
tion. 

Q. Idon't either. I will withdraw it. By spread- 
ing that $4,800,000.00 over the life or expected life 
of this field, what was your unit of depletion per 
barrel ? 

A. Well, I haven't figured that, but I wall tell 
vou how it could be figured per barrel. We have a 
certain total number of barrels less our equity, and 
you have got a total that is right in the exhibit 
here. I have that all figured, but you jump from 
one thing to another and I missed it. 

Mr. Melville: Maybe this is what vou are look- 
ing for. 

The Witness: No, what I have in mind 1s right 
here. We have 7,992,871 total barrels of oil from 
all of these properties. We have $9,029,979.00 of 
total expected rovalty income. Now, it is simply 
necessary to find the ratio between those two. 
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Q. Well, let’s compute it. 

A. That is quite a job. I have the figures located 
up here, but didn’t try to derive that aceurately. 

Q. Here is a slide rule Mr. Paine has. 

A. ‘Thank you, Mr. Paine. I think it is about 
75 per cent. I can’t 

@. 75 per cent of what? 

A. No, it has got to be more than that. If I 
divide— [753] there is approximately 8,000,000 
barrels of oil and there is approximately £9,000,- 
000.00, which is approximately $1.11 per barrel of 
oil. 


@. How much? 

A. Practically $1.11 average price per barrel of 
oil. 

Q. And do you think that is reasonable, in the 
eround ? 

A. No, I am not taking in the ground. That is 
the price at the surface. 


Q. Well, I thought vou said that you took the 
total barrelage estimated oil reserves, somewhere in 
excess of 7,000,000, around eight, and you divided 
that into $9,000,000.00, is that right? 

A. No, I was just dividing the barrels of oil in 
the dollars of income. Now, I thought we were 
talking about—I had been talking about a certain 
percentage of each dollar of income that was re- 
turnable tax-free through depletion on a cost basis. 
Now, if you do that in terms of barrels of oil- 
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Q. Justa minute. Let me ask you another ques- 
tion. Will you please take vour valuation figure of 
approximately four million some hundred thousand 
doHars and divide that by barrels so that we can 
determine what price you think the oil is worth in 
the ground ? 

My. Melville: If vonr Honor please 

The Witness: Well, approximately 8,000,000 
barrels, so that would be in rough figures 60 cents 
a barrel. [754] 

Mr. Melville: I believe there is an exhibit here 
which shows the price per barrel of oil which both 
parties are in accord upon in treating the total 


amount of oil reserves and the future probable in- 
come. 
Mr. Mackay: Oh, no, let’s read the stipulation. 
The Court: Well, it is figured on a basis of 
about $1.13. Didn’t you mention it several times? 
Mr. Mackay: Yes, that is the revenue. 
The Witness: I was talking about revenue, too, 
until new. IL must have misunderstood counsel’s 
question. 


By Mr. Mackay: 


Q. Well, to make it perfectly clear now, you 
have said in your opinion the oil royalty is worth 
four million eight ? 

A. That is might, and approximately 8,000,000 
barrels, so it would be worth approximately 60 cents 
per barrel in the ground. 
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@. 60 cents a barrel in the ground? 

A. 60 cents per barrel. 

@. And that is as to the holder? 

A. ‘To the purchaser and to the buyer. 

Ome titatmis richt. “Your heard Mi. Pembervon 
testify, didn’t you, to the price that he assigned to 
oil in the ground in the Grubb Estate? 

A. Yes, I heard him testify. I have forgotten 
what the figure is. [755] 

@. I will withdraw that. You heard Mr. Pem- 
berton testify that the price at which the royalty 
interest in the Grubb Hstate sold for reflected a 
value per barrel of ot] in the ground at 60 cents, 
didn’t you? 

A. I have forgotten what his testimony is, but 
if you say that is it, J will accept it. 

Q. Let’s assume that it is so, and assume the 
record shows that. You also heard him say that 
that was worth $1.57 at the surface, didn’t you? 

A. I don’t recollect any of those figures, but if 
you state they are true 

@. Let’s assume that it is true. Now, what in 
your opinion would be the fair market value per 
barrel in the ground of the Dominguez Estate Com- 
pany royalty, whose oil was at that time worth 
$1.13? 

A. I would not use that basis of comparison, 
because the last Grubb sale was in 1938, under 
different market conditions. I just would not apply 
that to 1941. 

Q. Didn’t I understand you to say on direct 
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examination that you had made a comparison of 
that ? 

A. Yes, I had made a comparison. This company 
studies 50 per cent of the oil production of the 
United States, something over 50 per cent. They get 
confidential figures fiom companies as well as the 
public figures, and they make the most accurate and 
complete study that anyone makes. [756] 


Q. Mr. Grimes, the substance of all that 


A. Well, the cost to the lessce to develop and 
drill for oi] in the ground in 1941 was around 48 
cents, and the lessee had to pay hfting costs, also 
had to drill that the lessor doesn’t have to pay for, 
but simply 25 per cent on the cost of discovering 
and drilling oil, which is not unreasonable. 

Q. Will you answer the question? I object to 
that as not responsive. 

Mr. Melville: He is trying to explain his an- 
swer. He has a right to. 

The Court: Please don’t let’s talk all at onee. 
The reporter can’t get it. Mr. Mackay made the 
objection that the testimony was not responsive to 
his question. I thought that also, and I might have 
sustained the objection. The witness has wandered 
a little after that. However, of course, it is correct, 
as the Colonel states, that the witness should be 
permitted to explain his answer, and we certainly 
want to allow him some latitude. I think, however, 
that we will suspend at this time on the cross- 
examination of the witness, and Mr. Mackey may 
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moment. 


(Discussion off the record.) 


The Court: Let the record show, Mr. Reporter. 
we are suspending at this time until 2:00 o’clock. 


(Whereupon, at 12:30 p. m., a recess was 
taken until 2:00 p.m. on the same day.) [757] 


Afternoon Session, 2:00 p. m. 
JOHN ALDEN GRIMES 
resumed his testimony as follows: 
Cross-Examination (Resumed) 


My. Mackay: Mz. Reporter, please read the last 
question. 

The Court: {f think I probably broke up your 
last question, Mr. Mackay, by my remark. 

Mr. Mackay: I think that is quite all right. I 
don’t mind. I can reframe it, I think. 


By My. Mackay: 


Q. Mr. Grimes, let’s assume that the oil rovalty 
in the Grubb Estate was sold on the basis of 60 
eents a barrel for oil which yielded $1.57 per barrel 
when produced; what would be the comparative 
price per barrel of the Dominguez Estate oil at 
$1.13? 

m~ Just a ratio of those two as of 1938, but I 
am not accepting that. [758] 
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Q. Just tell me what is the ratio? 

iA. Well, it is the ratio of the two prices. 

Q. Well, figure it out and tell me what the price 
on the barrel would be. 

A. May I have the figures, please? Will you 
repeat vour figures? 

My. Mackav: Please read them. 


(Question read.) 


A. If my computation is correct, $1.13 is 72 per 
cent of $1.57, and if I were making any such com- 
parison as that I would have 72 per cent of 60 
cents, or 43.2 cents. 

Q@. That is right, isn’t it? So wpon thawibacie 
that would be a comparative value for the oil, 
wouldn't it? 

A. No, it would not because this was the Grubb 
Estate. 

@. I said upon that basis, if this basis was cor- 
Tert: 

A. I think those figures are correct, but I do 
not admit the correctness of the basis. 

@. No, just assuming the basis is correct. 

A. Assuming your basis of comparison is cor- 
rect, I think it would figure 43.2. 

@. And that would be the comparative value of 
this oil in the Dominguez ? A. No. 

@. I mean assuming that that basis is correct. 

A. No, I am not going to asume 1938 prices as 
correct for 1941. 

Q. No, but just assume, can’t you assume it just 
now without hurting you? 
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A. Iam willing to assume that this would be a 
correct basis for Dominguez in 1938, but that is as 
far as I am willing to assume. 

Q. You don’t want to assume what I asked you 
to assume ? A. No. 

Q. Now, Mr. Grimes. I think vou said that the 
Grubb Estate was foieed to sell it rovaltv and for 
that reason the transaction could not be used as a 
comparative ? 

A. No, sir, I think you misunderstood me. If 
said that the Grubb Estate sold these royalties in 
order to pay inheritance taxes. Now, they could have 
sold either the royalties or something else that the 
Estate owned, and it was not forced sale of the 
royalties, but I said that it had some aspects of a 
forced sale, in my opinion. 

Q. What aspects? 

A. Simply that they had to sell something to 
get money to pay taxes. 


Q. Couldn’t they have borrowed the money? 
A. Limagine they could, at least in part. 


Q. Don’t you think they could have borrowed 
the whole [760] amount? 

A. Well, I will assume that they could. 

Q. Well, then, if they could have borrowed the 
money to pay that tax, then it has no aspect of 
being a forced sale, is that a fact? 

A. No, I couldn’t say that. If they borrowed 


the money they pledged the whole estate as security 
for the loan. 


678 Victoria L. Cotton vs. 


(Testimony of John Alden Grimes.) 

Q. You mean to say that they would have to 
pledge the whole estate ? 

A. They would have to pledge something that 
was ample security. 

Q. I know. but do you know the size of the 
estate? A. ‘No, I do not. 

Q. Don't you know as a matter of fact that the 
oil property was producing about $4,000.00 a day? 

A. No, I am not familiar with the details. 

Q. You are not familiar with the details. Then 
you don't mean, do you, to give the Court the im- 
pression that there was anv aspect of this sale that 
was in any way to be considered a forced sale? 

A. I said I didn’t consider it because I thought 
that it had some of the aspects of a forced sale. I 
am not testifving as to whether it was a forced sale 
or not. 

Q. Will vou please tell the Court in what respect 
it had some aspects of a forced sale? [761] 

I think I have explained that. 

Can’t you do it now? 

Yes, I can repeat my explanation. 

All right. 

I said that the estate had heavy federal taxes 
to pay and I imagine state inheritance taxes too, 
and that they had to sell something or—lI will ac- 
cept your amendment—or borrow money in order 
to pay these taxes. They chose to sell the oil royal- 
ties rather than to borrow money or sell something 
else that the estate owned, and in my opinion that 
had some of the aspects of a forced sale, so I did 


os 
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not consider the matter as a proper basis for com- 
parison. Now, if anybody else considers that it is 
not a forced sale, I have no objection at all to their 
using it or considermeg it to be a free sale. 

Q. Well, Ma. Grimes, you as a government engi- 
neer would not want to convey to the Court the idea 
that there was a foreed sale or that it had any 
aspects of a forced sale unless you had made a suffi- 
cient investigation to determine the truth of it? 

A. Iam not testifying as to the fact that it was 
not a forced sale or a free sale, but I said I did 
not consider that sale in arriving at my opinion of 
the value of the royalties of the Dominguez Hstate 
Company, because it was the only large sale of 
royalties which I was able to get track of for [762] 
some years back of 1941, and that considered per- 
sonally that it had some of the aspects of a forced 
sale, and since I had that opinion I did not use it. 

Q. I think you also stated in direct examination 
that the pumping of wells was not curtailed in the 
Los Angeles area, in the Dominguez area? 

A. It is my understanding that curtailment ap- 
plied principally or exclusively to flowing wells, 
that there was very little or no curtailment of 
pumping wells at any time in California. 

Q. Now, would you change your opinion if you 
knew as a fact that the pumping wells were cur- 
tailed as well as the flowing wells? Will you an- 
swer me yes or no, please? 

A. Yes, to the extent that the curtailment was 
identical. 
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Mr. Mackay: Would you read me the question 
and answer, please? 

(Question and answer read.) 
By My. Mackay: 

@. Indentical with what? 

A. Identical percentages of curtailment with 
respect to both pumping and flowing wells, and I 
would like to change that answer, if I may. I would 
not change my opinion because I do not think that 
the price per barre] of daily production has any 
place in the valuation of a group of oil [763] wells 
as compared to another group in a different state 
of development, and I do not consider that it has 
any place when there is any curtailment of any 
kind; that that method applies perhaps fairly well 
to a single well over its flush production, that has 
a fairly well established rate of production, and it 
is just a version of the pay-out method, and I think 
a more imaccurate method than the one based on 
come. 

@. Just a minute, witness. I don’t mind hear- 
ing you argue when we reach the argument 1n the 
ease, and that is all right, probably. Now, what 
effect, in your opinion, would curtailment have 
upon your value? 

A. If your price is based upon full production, 
say your well can produce a thousand barrels a day 
and you say that is worth $1,000.00 a barrel of daily | 
production, that would be worth a million dollars : 
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even. Now, if that well was curtailed to 500 barrels 
a day production and you still valued it at $1,000.00 
a barrel, we have only got $500,000.06 value. You 
Mave just cut vour value in half by that curtail- 
ment. 

Q. That is right. Now, assume that you had cur- 
tailment here for say 10 years immediately after 
1941; isn’t it a facet that your recovery of the prob- 
able oil would be delayed considerable? Can you 
answer that ves or no? 

A. No, I cant answer it that way. It depends 
upon [764] where the curtailment was greater or 
less than that in effect in working out the schedule 
of probable future production. 

Q. Well, suppose it was greater, and you de- 
ferred the getting of your oil out for another 10 
years, would that effect your value? 

A. Not as of the date June 5, 1941, 17 it was a 
subsequent event. If it was definitely foreseeable 
June 5, 1941, and I had not taken it into considera- 
tion, it certainly would affect my opinion. 

My, Melville: Mr. Mackay, do you want him to 
assume something, assume a different set of facts 
than any stated in the stipulation? Will you clearly 
present the facts you want him to assume? 

Mr. Mackay: If your Honor please, this is cross- 
examination. 


By Mr. Mackay: 


Q. Now, Mr. Grimes, did I understand you to 
say that it was your opinion that the value per 
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share of the Dominguez is equivalent to the fair 
market value of the total assets divided by the total 
number of shares outstanding ? 

ew That is right 

Q. That is your opinion. What justification do 
you have for your statement that in a family cor- 
poration the shares are of very little importance ? 

A. A family corporation is much easier to hqui- 
date [765] than one which has shares held by twenty 
or forty thousand stockholders. The stockholders 
are a whole lot closer to getting possession of the 
assets at anv time it becomes for the benefit of the 
Me VOrity (Oo dorse: 

@. Why more so than in any other corporations, 
like, say, the Lehmann Corporation ? 

A. Well, that is very widely held by the publie 
and the stockholders will have entirely different 
suggestions, different ideas, and not such friendly 
cooperation as you would have in a family; if it 
became to the advantage of a sufficient number of 
members of the family to liquidate the corporation, 
it could be done. 

Q. Now, suppose that your willing buyer of the 
stock of Dominguez happened to be an outsider, 
one who is not in the family ? 

Ay “Bhat is 2ieht: 

Q. Would your opinion be the same? 

A. As to his being able to get his liquidating ° 
value? 

Q. Yes. A. No. 

Q. And then if you had a willing buyer who is. 
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not a member of the family, you would not base 
that on the asset value, then, would you? 

A. No, to an outsider who was in no manner 
connected with the family, I would not base it 
upon asset value. [766] 

Q. Now, vou go down through the corporations 
on the same basis, don’t you, with no discount what- 
ever? Peme hat is rioht, 

Q. Don't they provide any discount? 

A. You mean on the asset value or from the 
value of the assets? 

Q. I should have made that clearer. I am 
sorry. You take in the asset values of Dominguez 
and you divide them by the number of shares. Now, 
getting down into the Francis Land Company, as I 
understand you to say, you appraised the Francis 
Land Company stock, I think, at a hundred and ten 
per cent of the appraisal von put upon the Doniin- 
guez Company, didn’t you? 

ie hat is correct. 

Q. And now, doesn’t the Francis Land Company 
have to pav taxes at least on 15 per cent? 

A. Yes, that amounted to about seven thousand 
average vearly taxes and overhead expenses, a total 
net expense of running the corporation, about seven 
thousand a year from 19386 to June 5, 1941, inelu- 
sive. It was somewhat lower in 1940. It was about 
$4,000.00. 

@. Now, suppose that vou had 10 corporations 
owning stock in each other instead of three, as we 
have here, would you still be of the opinion that 
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the stock of the tenth would be worth the value of 
the assets of the first? [767] 

A. If they were just a group of family corpora- 
tions and formed to show or to enable the family 
to have an easy way of passing on fractional imter- 
ests in property, | should say ves. Now, corporate 
ownership of real estate, oi! properties, and so forth 
has cousiderable advantages to a family group, 
because 1f the administration is handled by one 
person. a corporation, instead of having to get the 
consent of a great number cf Individuals to any 
course of action. 

QO. Now, Ab. Grimes, would vour testunony with 
respect to the Francis Land Company stock and 
the Carson Estate Company stock be the same vou 
had this morning in respect to Dominguez, so far 
as an outsider buying that stock? 

A. Yes. I don’t think any outsider would bity 
into a family holding company unless he could get 
the stock for a bargain price. Now, that is quite 
exceptional. I don’t know that there are some 
sharpshooters, let’s call them, that do buy into sitn- 
ations like this simply to make such a nusiance of 
themselves that they can sell it for more than their 
stock is worth, but I am eliminating that classify- 
ing. 

Q. But you would not have an informed willing 
buyer willing to pay that and a seller who is equally 
informed getting paid for it. That wouldn’t happen 
in this ease, would it, if you eliminated it? : 

A. For anyone buying strictly for income taxes, 
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LT should judge that the stock outside cf the families 
would sell [768] for a lower price than it would sell 
within the family, or be worth to family members. 

Q. Now, ifr. Grimes, I would like again to call 
your attention to Page 2 of your book. This is your 
book, isn’t it? A. Yes. 

Q. I want to ask you a question about this, and 
whether or not you are of the same opinion now 
as you were when you wrote the book. 

A. I think I am, yes. 

@. ‘The price at which income producing prop- 
erty passes from one owner to another is deter- 
mined not only by its value, but by such intangible 
elements as comparative knowledge, buying ability 
and foresight of the buyer and seller. The asset 
value depends upon the ability of the valuator to 
reach his own conclusions based upon the elements 
determined by analysis of prospective transactions 
as well as completed transactions, and considera- 
tion of those important factors plays a part in an 
exhaustive valuation.’” I think you have answered 
the question that you are still of the same opinion? 

A. Yes, I am. 

@. I will ask you, Mi. Grimes, where in your 
valuation here you gave effect to the need of the 
buyer or seller, or to the bargaining ability of either 
or both? 

A. I am assuming that this would be a free 
transaction [769] on an open market, and knowing 
that these stocks were available to the public, T 
have to use the market for similar stocks as an 
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indication of their value. If all of the stock of 
any of these companies should be listed upon a 
reputable stock exchange, I think it would still have 
the values to which I have testified, including 
$598.78 for Carson, which I didn’t have in direct 
testimony. 

The Court: What is that? 

The Witness: $558.78. 

Mr. Mackay: Just a moment. I think the answer 
is not responsive to the question, if your Honor 
please. 

The Witness: I am sorry. 

The Court: Well, it seems to be preliminary, 
and had you finished answering the question, Mr. 
Grimes ? 

The Witness: No, I had not. 

Mr. Mackay: I don’t want to sto) you unless 
you are trying to argue the ease. 

The Witness: I tried to resolve all of these 
intangible elements by using the market for com- 
parable stocks and minority stocks of comparable 
companies. In order to make a valuation at all, 
you must assume that these stocks are sold under 
comparable circumstances. The conclusion of my 
remarks was a mathematical or analytical appraisal 
which applies the discount methods and rate of 
receipt, and I didn’t use that method in this valua- 
tion. I used the method of [770] comparing with 
the actual market. 

Mr. Mackay: I see. That is all. 
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Redirect Examination 
By Mr. Melville: 


Q. Mr. Grimes, in making your analytical ap- 
praisal, did vou take into consideration whether 
or not the stockholders of these various stocks were 
willing to Jet it get outside of the family group? 

A. No, I tried to figure a value that would obtain 
between a willing buyer and a willing seller if the 
stock were traded in upon a public exchange the 
same as other oi] royalty stocks which I have used 
as a basis for comparison. 

@. Now, if the stockholders, members of the 
family groups, had a policy or practice to not per- 
mit the stock to get outside of the family group 
or if it did get out to buy it back, what effect would 
that have on the appraised value? 

A. Well, that obviously would increase the price 
at which the stock could be sold. 

OF Tout vow havent added any factor to cover 
that possibility ? A. No, I have not. 

q. Assuming, Abr. Grimes, that the oil properties 
of the Demingnez Estate Company were for sale 
on June 5, 1941, and that among the prospective 
willing buyers there were corporations and there 
were individuals, individuals being [771] in various 
tax brackets, do vou have anv opinion as to whe would 
be the highest bidder for the oil royalties? 

A. Ishould think either a corporation or a group 
of individuals in relatively low income brackets, 
not those that had the highest tax brackets. 
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Q. Mr. Grimes, following the same methods that 
you followed in valuing the oil properties of the 
Dominguez Estate Company, have you valued the 
oil royalties of the Carson Estate Company ? 

A. Yes, £ did so before the value was stipulated. 
I have used the stipulated value of $285,000.00 in 
my determination of the value of the Carson stock. 

Q. Your testimony, then, in this case is based 
upon the stipulated value of $285,000.00 for the oil 
royalties of the Carson Estate Company? 

Ae That iserigiit, 

Q. Now, prior to the stipulation of $285,000.00, 
did you independently arrive at your opinion in the 
same manner and using the same methods as you 
used to value the oil properties of the Dominguez 
Estate Company, and arrive at an independent ap- 
praisal of the oil royalties of the Carson Estate 
Company ? A. Yes, I did. 

Q. What was that opinion? 

A. $276,000.00, and I would like to explain that 
I [772] followed the same method, but I did not 
use 9.67 times earnings. I used 6 times earnings. 

Q. Would you state why? 

A. Because I considered the Carson royalties 
were considerably poorer in character, Judging from 
future expectation, than the Dominguez. They are 
telescoped more into the early period and seemed 
to have a much more rapid decline toward the latter 
part of their productive life. 


@. Mr. Grimes, the various opinions that you 
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have expressed during your testimony in this case, 
what were they based upon? 

A. They are based upon my opinion of what 
these stocks night have been sold for if offered to 
the public and listed upon public stock exchanges. 
They are based strictly on what J consider the 
market price of the stocks would be, and I arrived 
at that opinion by means of averaging what stocks 
of other oil royalties were selling for, which I con- 
sidered to be comparable. 


Q. In making appraisals, Mr. Grimes, do you 
consider that the result is dogmatic? 


A. No, I think it would take a fine appraisal to 
be ight within 10 per cent plus or minus. 


Q. In formulating your opinions, which you have 
expressed in this case, did vou or did you not base 
those opinions on appraisals which you thought 
were correct within [773] the margin you have just 
stated ? 


A. Well I tried to figure it. My figures are 
strictly appraised figures, and if they are right 
within 10 per cent above or 10 per cent below those 
figures, 1 would consider they were verv fine ap- 
praisals. I just don’t think appraisals can be made 
more accurately than that. 


Q. Have the figures that you have expressed in 
this case been based upon such appraisals? 


A. Yes. 
Mr. Melville: No more questions. 
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Recross Examination 
By Mr. Mackay: 


Q@. Mr. Grimes, I understood you to say that in 
computing the value of the Carson royalties, you 
used six times earnings, 1s that right? 

A. That is right. 

Q. Well now, what if you used that same figure, 
six times earnings, what would be your value for 
the Dominguez? 

A. Well, I could figure that out, just the dif- 
ference between six and 9.67. I didn’t use any such 
figures. 

Q. Well, that would cut it about in halt, 
wouldn’t it, Mr. Grimes, your value? 

A. Oh, no, 60 some percent on the royalties. 

@. In other words, it would produce a much 
lower value, wouldn't it, to use the same earnings? 

A. Qh, obviousl;, if you multiply the earnings 
by a lower figure you are going to get a lower value. 

@. Well, they are prettv much holding com- 
panies ? 

A. We were talking strictly about the oil royal- 
ties, not about holding companies. 

@. Yes, that is what I mean. So that if you 
applied the same basis of six times earnings to 
the Dominguez as you did to the Carson you would 
get a value very much lower than the value you 
have placed on it, wouldn't vou? 

A. Yes, but that would not be my opinion of 
the value of the Dominguez. 
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Redirect Examination 
By Mr. Melville: 

Q. Mr. Grimes, what affect, if any, did 1t have 
upon your viewpoint and your methods of appraisal, 
the fact that the parties to this case stipulated to 
$285,000.00 for the value of the Carson Estate Oil 
royalties ? 

A. Well, of course, it was very pleasing to see 
that My. Paine and I had arrived at such close ap- 
proximation of the value of the particular asset. 

Myr. Melville: No more questions. 

Mr. Mackay: No more questions. 

The Court: Both sides are now both through 
with Mr. Grimes, so that so far as examination is 
concerned, he may be excused, is that might, gentle- 
men? [775] 

Mr. Mackay: That is right, your Honor. 

Mr. Melville: That is right, your Honor. 

The Court: Very well. 


Mr. Mackay: I would like to call Mr. Paine. 


PAUL PAINE, 
recalled as a witness for and on behalf of the Peti- 
tioners, having been previously duly sworn, was 
further examined and testified as follows: 
Further Direct Examination 
By Mr. Mackay: 
Q. Mr. Paine, you were in Court yesterday and 


heard Mr. Phillips testify, did you not? 
ENG Y Csacsir. 
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Q. And you heard him refer to the report of 
the Dominguez Oil Fields that you made? 

A. Yes, sir. 

Q@. Can you tell the Court for what purpose that 
was made? Yes, sir. 

@. Please. 

A. That report was not a report estimating the 
market value of the Dominguez Ou Fields prop- 
erties or its stock. I was engaged for the purpose 
of estimating the oil in the ground, the probable 
future profits that would be derived through its 
recovery, and that report accomplished that and 
[776] ended there. The finding of the report finally 
was expressed as an estimate of so many barrels of 
oil recoverable and the probable profit it would 
vield in the course of time. Then to this future 
estimated price was applied a discount and the 
present worth thereby ascertained. That present 
worth figure was about $66.00 per share of stock, on 
the 400,000 outstanding shares of the company. At 
that point my part in that ceased, the bankers— 
the report was delivered to the bankers. They then | 
conducted their negotiations. The present worth | 
as L found it was $66.00 a share. The bankers paid 
$32.50. 

Q. Did you set out a formula in your report? 

A. No, I didn’t. There was no formula. 

Q. Now, you have heard some testimony with 
respect to the Grubb property. A. Wess 

@. You are familiar with that, aren’t you? : 

A. Yes, I am familiar with the property. 
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Q. I think vou testified on direct examination 
that you were consultant, engineering consultant for 
the Bank of America? A. Yes, sir. 

Q. At about the time this sale was made, were 
you consulted about the properties? 

A. Iwas. Yes, I was asked about the properties 
and about the situation there, because the bank was 
just considering [777] the question of a loan to the 
estate and I was asked what I thought of the merits 
of a loan to the estate. My reply was that I didn’t 
know what the estate was worth, I had made no 
appraisal of it, of the whole assets, but undoubtedly 
they go up into a number of million dollars safely. 

Q. In making a loan? 

A. Qh, yes. 

Q. What have you to state with respect to the 
testimony of Mr. Grimes that the sale had the 
aspect of a forced sale? 

A. Well, if f am required to answer that I would 
say he is mistaken. I can understand very well 
how he could be mistaken, This estate had a tre- 
mendous amount of property.. Mrs. Grubb when 
She died had a lot of money, and it took all the 
money she had to pay the inheritance tax, and then 
this sale was brought about in connection with their 
undertaking to secure the balance of the funds 
necessary. The trade was a unique one in this re- 
spect, that it did net offer a certain percentage of 
royalty or a certain royalty interest to the highest 
bidder. They desired to know who would accent 
the smallest portion of that royalty in return for 
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this amount of money which they were seeking. 

@. Now, Mr. Paine, can you tell the Court 
whether or not at this basic date, June 5, 1941, there 
was any curtailment on public wells? 

A. A great many of the public wells in the 
Dominguez [778] field were greatly curtailed at 
that time. 

Q. <As well as the flowing wells? 

A. Oh, yes. 

Mr. Mackay: ‘Take the witness. 


Cross Examination 
By Mr. Melville: 

Q. Mz. Paine, are you a graduate engineer? 

A. Yes, sir. 

Q. What school? 

A. From the Massachusetts Institute of Tech- 
nology. 

Q. What degree? A. Bachelor of Science. 

Q. In engineering? 

A. They don’t give it for engineering. I grad- 
uated, however. Answering your question, grad- 
uated in the course of geology. They have courses 
in civil engineering, mechanical engineering, elec- 
trical engineering, and so on, about a thousand of 
them. One of those courses is geology. In that I 
took my degree. 

@. And received a Bachelor of Science degree. 

A. Yes. 
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Q. This Dominguez Oil Field property appraisal 
that yon refer to, what year was that in? 

mA I think it was 1938. 

Q. Or was in 1934? [779] 

Ae No, July 21, 1938. 

Q. Did you consider the situations involved in 
the Dominguez Oil Fields property appraisal that 
you made in 1938 controlled or strongly influenced 
the situation of the questions involved in this case, 
which related to 1941? 

A. May I have that question, please. 

(The question was read.) 

A. That sounds like an awfully complex qnes- 
tion to me. I shall try to answer it. 

@. If vou don’t understand it, I can rephrase it 
for you. 

The Witness: f don’t want to avoid this now, 
your Honor. . 
By Mr. Melville: 


@. Please tell the Court what went mto vour 
explanation of the Dominguez Oi] Fields property 
appraisal in 1988, on your direct examination. - 

A. I was asked if I had heard Ralph Phillips 
yesterday relate about this appraisal, and ahout the 
formula which he had followed in estimating the 
value of this property in 1941 and to which he 
testified. 

@. Is that true 

A. Now, may I finish? 

Q. Surely. 
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A. And I was told about this report, and you 
asked me [780] now—state your question. 

@. if am wondering what the connection is be- 
tween that report and our case. 

The Court: May I ask counsel, you used the 
word controlling, what did you mean, controlling 
upon this witness or what? 

Mr. Melville: No, no, influenced in any manner 
any opinions that this witness may have expressed. 

The Court: Did you understand the question? 
Iban Ssoney, J helen, 

The Witness: I am sorry. I did not. 


Mr. Melville: I will start over again. 
By Mr. Melville: 


Q. Mr. Paine, do you think in forming an opin- 
ion as to the fair market value of the oil royalties 
of the Dommguez Estate Company as of June 5, 
1941, that the report of appraisal that you made 
as to the Dominguez Oil Fields property im 19384 
has any bearing? 

Mr. Mackay: I object to that, your Honor, 
1934; the record shows 1938. 

Mr. Melville: All right, 1938. T will correct the 
question. 


The Court: I would be inclined to think that if 
the question of something along that line is proper, 
it would have to be confined to whether or not this 
witness has taken such into consideration himself. 
Now, it will be our peculiar [781] province to deter- 
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nine whether there is anv conneciion between the 
two. 

Nr. Melville: Well, maybe I am confused, your 
Tionor, and your Honor quite unconsciously went 
along with me. The first thing we talked about on 
direct exanination was this Dominguez Oil Field 
property appraisal in 1938, and I ain frankly con- 
fused, I don’t know the purpose for which it was 
taken up. I would lke to have the record, or at 
least myself cleared up on that. 

The Court: Well, Mr. Phillips made some refer- 
ence to it during his testimony. Now, whether he 
thought that there was some formula in there and 
that he was applving—TI think he stated in a gen- 
eral way that he had relied upon a formula or some 
method of calculation as contained in that report. 


Myr. Melville: Was this witness then for the 


purpose of impeaching the testimony of Mr. 
Phillips? 

The Court: Well, I would think that perhaps 
that is the primary purpose, although I can’t say 
why counsel put the witness on or asks a certain 
question. 


By Mr. Melville: 


Q@. Well, Mr. Paine, what opinion did you ex- 
press in this case as to the fair market of the oil 
royalties of the Carson Estate Company. 


A. I didn’t testify on that. That oil property 
or that stock, I think you asked me about. 
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Mr. Mackay: He is talking about oil properties. 
The Witness: $283,000.00. 


By Mr. Melville: 


Q. And what opinion did Mr. Phillips express? 

A. I don’t remember. 

Q. I think the record will show it was two 
hundred eighty-five thousand some odd hundred. 
What significance do you attach to the fact that 
Mi. Phillips came within a few hundred dollars— 
within two thousand dollars, pardon me, and within 
a few hundred dollars of the stipulated fair market 
value of those oil royalties. 

A. I ean’t guess that for you. I would have 
to gness. It would be an opinion. 

@. ‘That is what you are up here now expressing. 

The Court: I doubt it. No, we have him here 
as an expert to tell us what he knows and what his 
opinion is. 

The Witness: I can relate—— 

The Court: Wait a minute. 

The Witness: J am sorry, 


The Court: When you get him over into the 
realm of guessing, i don’t want to hear from him. 


By Mr. Melville: 


Q. Mr. Paine, were you an emplovee of the 
Grubb Estate in 1938? [783] A. Never. 

Q. Then what vou have testified to with respect 
_to that estate was entirely hearsay? 
A. INo, sir 
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®. Where did you get it? 

A. Well, I heard My. Pemberton testify yester- 
day with respect to the price the property was sold 
for and what the estimates of the oil reserves were, 
and the equivalent basis per barrel of oil in the 
ground, at the time that transaction was made, also 
at that time I knew of the sale coming up and knew 
that this problem confronted the estate. I was 
asked by the bank officers to give them an indica- 
tion of what I thought this property might earn, 
and in addition Guy Witter and J, and Guy Winter 
is the Southern California partner of Dean Witter 
& Company, discussed and made tentative efforts 
to try to buy that royalty. 

Q. Did you consider the sale of that Grubb 
Estate oil royalty in forming your opinion that you 
expressed as to the fair market value of the oil 
royalties of the Dominguez Estate Company in this 
case ? 

A. That is one of the transactions that I took 
into account in my estimate, yes, sir. 

Q. How much weight did you attach to it? 

A. I can’t say it in that specific form. It was 
the largest transaction of a comparable nature that 
I know of in [784] Southern California within 
recent years. 

Q. You heard Mr. Grimes’ testimony? 

A. Yes. 


Q. You heard what he said about the weight 
that should be attached to the sale of the Grubb 
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Estate in 1938, in making valuations in this case? 

A. Yes. 

@. Do you agree with him? 

A. No wl do moe 

Q. Why? 

A. Because that transaction was conducted and 
closed on such a basis that the value of the oil in 
the ground was purchased on the basis of approxi- 
mately 38 per cent of the price oil was bringing at 
that time. Now, that is a significant figure here to 
me, because that is not related to the time. That 
is the ratio of oil in the ground to the price it 
brings, and if later on oil went up in value and in 
return, I would expect the value of the oil in the 
ground to be greater. Now, applying that same 
ratio to $1.13 oil, one gets a comparable figure on a 
percentage basis, that is, properly comparable, 
irrespective of the time element, of 43 cents per 
harrel. I used 40 cents a barrel in my estimate. 

Q. And where do you get the price for the oil 
that vou used in this comparison of price of the 
Grubb Estate oil? 

A. Phil Pemberton testified right bere the other 
day [785] confirming what I had. 

Q. Do you know whether that is the posted price 
or whether it is 

A. Oh, no, that is not the posted price. 

@. Well, do you know that it is not? 

A. Yes, because this figuze is the return of reve- 
nue from ou, gas, gasoline, butane, protane, and 
ether by-produets per barrel of oil, which is the 


: 
: 
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common unit that we use in these computations. 
You know one question was put to me, that is, 
where I got the figure of $1.57 originally. 

©: No, 1 didnt ask you that. 

A. Iam sorry. I think the record will speak 
for itself, where did I get the figure of revenue per 
barrel of oil. 

@. I was referring to where vou picked up or 
determined the price per barrel of 01] to the Grubb 
Hstate in making your comparison. 

A. The price per barrel of oil in the form of 
revenue. 

o> Phat is right. 

A. Yes, that is what I say I have not answered 
fully for you. Phil Pemberton testified to $1.57. 
At the time of this transaction I asked Don Bartl, 
the field engineer of the Shell Company, what that 
amounted to, and he told me. 

Q. Was that a gross price including all products 
and everything? [786] 

A. Well, yes, if I understand you correctly. 
That is the revenue, the revenue, not the price, the 
revenue from oi] plus the revenue from gas plus 
the révenue from casing-head gasoline and all other 
products added up and divided by the number of 
barrels. 

Q. The gross revenue without any deductions 
for anything. 

A. Yes, yes. I mean no deductions from Mrs. 
Grubb’s income tax or administration that she had 
to pay for or anything of that kind. That is the 
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dollars she received from the Shell Company per 
barrel of oil produced. Now, there were deductions. 

Q. I think that answers the question. 

A. No, it doesn’t. I am trying 

Mr. Mackay: Let him explain it. 

The Witness: There were some deductions 
probably, according to the terms of her lease, be- 
cause very often the leases provided that as to the 
costs of gasoline or other products there shall be 
some contribution on the part of the lessor toward 
the cost of recovery of these by-products. I don’t 
know what those were, but that is deducted before 
the money is passed over to the lessor. And this is 
the amount of money which came to her, divided 
by the number of barrels, and if that is what you 
mean by gross, that is my answer. On the other 
hand, if by gross you mean the total amount of 
money, I am sorry that just as I indicate that 
Tam [787 | 


By Mr. Melville: 


Q. Go on if vou want to. 

The Court: I suggest we may be getting away 
from rebuttal, and certainly from cross examina- 
tion on testimony that was given in rebuttal. May- 
be I will have to stop it. I don’t know. 


By Ma. Melville: 


Q. Mz. Paine, I think you imagine my question, 
now. What effect, if any, does the matter of cur- 
tailment in the Dominguez Oil Field have on the 
stipulated facts in this case? 
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(he Coutiee 1 am afraid that is a rather broad 
question, and perhaps invading our province, Mr. 
Melville. 


By Mr. Melville: 


Q. When vou studied the stipulation of facet in 
this case, Mr. Paine, did you consider that the 
agreed future production in royalty dollars took 
into consideration the probable curtailment in the 
Dominguez Oil Field? 

My. Mackay: If your Honor please, I object to 
that as not proper redirect. 

The Court: He may answer if he knows. 

The Witness: Well, I was a little doubtful about 
it as I observed the figures, because they seemed to 
conform to the actual production. 

Mr. Melville: Answer the question ves or no and 
then explain it. [788] 

Mr. Mackay: May I interject here? 

My. Melville: I think he is capable of answer- 
ing that question. 

The Witness: Let me make sure of the question. 


(The question was read.) 


The Witness: Oh, yes, we assumed that in this 
stipulation you had taken into account every ele- 
ment. I accepted the stipulation 100 per cent. 


By Mr. Melville: 
@. So that any of your testimony here on direct 


examimation as to curtailment is not intended to 
change your opinion or anybody else’s opinion? 
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(Testimony of Paul Paine.) 

A. No, it is intended to impeach Mr. Grimes, 
as faras I am concerned. He didn’t know the faet. 

Q. Well, do vou consider that Mr. Grimes had 
to go beyond the stipulation in determining as to 
what extent there was curtailment 

Mir. Mackay: I object. 

Mr. Melville: J am sorry. JI have not finished. 

The Court: You may complete you question, 
then I will hear the objection before the witness 
answers. Read the question, please, Mr. Reporter. 


(The question was read.) 


Mr. Melville: In the Dominguez Oil Field, in 
order to arrive at an opinion as to the fair market 
value of the [789] 

Wir. Mebille: That is all: 

The Court: Are you through with Mr. Paine, 
now? May he be excused from further attendance 
as far as this case is concerned? 

Mr. Mackay: Yes, he may. 

Mr. Melville: Yes, your Honor. 

The Court: Very well. 

Mr. Melville: Now, your Honor, the Respond- 
ent’s case is in except for the matter of the minutes 
of the directors and stockholders meetings of the 
Dominguez, Estate Company, Francis Land Com- 
pany, Carson Estate Company, and Reyes Domin- 
guez Company, as to which it is hoped by us counsel 
ean reach an agreement; secondly, the matter of 
sales and gifts of the various stocks, Dominguez 
Estate Company stock, Francis Land Company 
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(Testimony of Paul Paine. 
stock and the Carson Estate Company stock, over a 
period of years from 1935 to 1941, and as to those 
it is quite possible that opposing counsel can reach 
an agreement and stipulate. J, therefore, suggest, 
your Honor, that we adjourn this ease until the 
latter part of next week. 

The Court: Very well. We may be off the rec- 
ord for the time being. 


(Discussion off the record.) 


The Court: The record may show, Mr. Reporter, 
that we suspend at this time. The court is suspend- 
ing until 9:30 Monday morning, but so far as this 
case is concerned it will [790] agreed future income 
in the Dominguez Estate Company case? 

Mr. Mackay: If your Honor please, I object to 
that, it seems to me that that question is entirely 
beyond the pale of cross examination. It is too 
general, too indefinite, and just asking this wit- 
ness—— 

The Court: Oh, I am inclined to think so. We 
seldom pernnt one witness to appraise the value of 
another witness’ testimony. 

Mr. Melville: Your Honor, this witness volun- 
tarilv and without anv response to a question on 
my part, voluntarily stated that he referred to it in 
order to impeach My. Grimes’ testimony. That is 
an opinion. 

The Court: Well, that is an opinion which we 
will ignore, but we are not going to try one witness 
by the testimony of another witness. We are try- 
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(Testimony of Paul Paine.) 

ing a lawsuit. We are interested in the value of 
property, and not in what Mr. Grimes might think 
of Mr. Paine’s testimony or vice versa. 

Mr. Melville: I am terribly sorry, your Honor, 
but I didn’t hear the last of your Honor’s remarks. 
Has your Honor ruled on the question. 

The Court: JI sustain the objection to the ques- 
tion as phrased. 

Mr. Melville: No more questions. 

Mr. Mackay: That is all. 

The Witness: May I [791] 

Mr. Melville: That is all. 

The Court: Are you through with Mr. Paine 
now? May he be excused from further attendance 
as far as this case is concerned? 

Mr. Mackay: Yes, he may. 

Mr. Melville: Yes, vour Honor. 

The Court: Very well. 


(Witness excused.) 


Mi. Melville: Now, your Honor, the Respond- 
ent’s case is in, except for the matter of the minutes 
of the directors’ and stockholders’ meetings of the 
Dominguez Estate Company, Francis Land Com- 
pany, Carson Estate Company, and Reves Domin- 
guez Company, as to which it is hoped opposing 
counsel can reach an agreement; and, secondly, the 
matter of sales and gifts of the various stocks, 
Dominguez Estate Company stock, Francis Land 
Company stock and Carson Estate Company stock, 
over a period of years from 1935 to 1941, and as to 
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those it is quite possible that opposing counsel can 
reach an agreement and stipulate. I, therefore, 
suggest, your Honor, that we adjourn this case until 
the latter part of next week. 

The Court: Very well. We may be off the 
record for the time being. 


(Discussion off the record.) 


The Court: The record may show, Mr. Reporter, 
that we suspend at this time. he Court is suspend- 
ing until 9:30 Monday morning, but so far as this 
case is concerned it will [792] be called at 4:30 p.m. 
Monday evening, October 15, 1945. 


(Whereupon, at 3:15 p.m., October 13, 1945, 
the hearing in the above-entitled matter was 
adjourned until 4:30 p.m., Monday, October 
15, 1945.) [793] 


PROCEEDINGS 
October 16, 1945, 4:40 p.m. 


The Court: We may be on the record in the 
Cotton and Caldwell cases. I think we have the 
appearances. 

Mr. Melville: If your Honor please, at this time 
I desire to file amendment to the answer in the 
Victoria L. Cotton case, a copy of which I have 
previously given counsel for petitioner. 

Mr. Mackay: May I take a look at it? I have 
got two copies here, and I just want to make sure 
it is the one I have. 
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The Court: The document may be handed to the 
clerk and will be filed as of this date. 

Just a moment. Let’s see if I understand what I 
am doing, however. You are offering at this time 
an amendment to the answer. I might ask counsel 
for the petitioner whether there is any objection. 

Mr. Mackay: Your Honor please, [ suppose this 
is in the form of a motion to file an amendment. 
"That is the reason I spoke. 

The Court: Well, generally there is a written 
motion. However, it may be an oral motion made 
in open court, which is the situation J suppose. 

Mr. Melville: Your Honor, I formally move now 
for leave to file an amendment to the answer in the 
Cotton case. 

Mr. Mackay: If your Honor please, I object to 
the motion to file the amended answer, because I 
think that your [797] Honor will observe the 
amended answer attempts to increase by a with- 
drawal of certain admission in the answer the de- 
ficleney asserted by the Commissioner of Internal 
Revenne. The Division, as I understand, vour 
Hionor please, is presumed to be correct, and that 
is what we are appealing from. The only way as 
} see that the comsel for the Commissioner may 
increase a deficiency over the one asserted is by 
affirmatively alleging facts which would justify the 
mereased deficiency. 

Now, this answer, if your Honor please, strikes 
out—or [ mean the motion proposing an amended 
answer strikes out the last paragraph of the answer, 
which is the last paragraph on page 1. Now, it 
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seems to me it is quite inappropriate for the Com- 
missioner of Internal Revenue at this tine to come 
in and withdraw his admission with respect to the 
allegations in the petition, and that is one of the 
reasons I object. The other is that what he is try- 
ing to deny now is the specific exemption which is 
alleged prior to the year 1940. Now, if your Honor 
please, the deficiency was based, or the Commis- 
sioner’s claim of deficiency, as I stated a moment 
ago, is presumed to be correct. Now the Commis- 
sioner in his proposed amended answer, after try- 
ing to withdraw is in effect denying the basis for 
the deficiency, in his prayer he states ‘‘Wherefore, 
the respondent prays that the court redetermine the 
deficiency herein to be the [798] amount determined 
by the Commissioner, viz., $7,845.75, plus an in- 
creased deficiency 1m an amount suffielent to con- 
form to the procf with respect to the amount of 
specific exemption used by the petitioner prior to 
the year 1941, claim for which is hereby made pur- 
suant to the provisions of Section 272(E) of the 
internal Revenue Code.’’ 

If the Commissioner has anv idea of increasing 
that deficiency, he must do that affirmatively, the 
Commissioner having already determined the de- 
ficieney based upon information set forth in our 
petition and the Commissioner himself, who brought 
us in here. If the Commissioner were now claini- 
Ing certain things in the stipulation, that the value 
was different, that is something else. As it stands 
here though, if voux Honor please, it is just en- 
tirely improper for such an amendment to be ac- 


710 Victoria L. Cotton vs. 


cepted. I have never seen in my whole experience 
before the Tax Court any practice whereby the 
Commissioner has been permitted to withdraw the 
denial and have an increased deficiency. ‘That can 
only be done, as vour Honor well knows, by setting 
forth specific allegations. For this reason I object 
to the motion to file. 

Mi. Melville: What this motion is about, vour 
Honor, is simply this: That at the time the original 
answer was filed the respondent did not have in his 
possession certain facets with respect to transfers 
of stock by the petitioner. I learned only last Sat- 
urday from one of counsel [799] for the petitioner 
that some transfers which I didn’t know at the start 
were gifts or sales, I learned Saturday that they 
were gifts, and thus it raises a question about the 
prior transfers by way of gift which enter into the 
method of computing the deficiency in this case, so 
1 feel that the government’s interests need to be 
protected by withdrawing the previous admission 
with respect to prior gifts and denying them, thus 
raising the question which will be open to proof, 
as to what the prior gifts were. 

Then if the proof is different than alleged in the 
original petition, then I feel it is in accordance with 
the court’s rules that we can ask for an increased 
deficiency to conform with the proof. 

The Court: Well, I think I will deny the apph- 
cation at this time to file a further answer. We 
have been trying here a gift tax, the issue in con- 
troversy being the value of the property transferred 
during the particular taxable year or years by gifts. 


Comm’r of Internal Revenue 711 


In computing the amount of the gift tax, gifts made 
in prior vears clearly constitute one of the factors. 
So far as I know there has been no controversy 
raised as to those factors, and certainly none of the 
proof has been directed toward them. It may be 
that incidentally in the trial of the valuation issue 
some evidence may have indicated that perhaps the 
Commissioner should have increased the gifts of the 
prior years. Since he did [800] not do so, that of 
course is not an issue in the original proceeding. I 
think it would be rather poor practice for us, at 
practically the close of all of the evidence and after 
the petitioner had rested, to unsettle pleadings and 
have an amendment to the answer made, the effect 
of which would be to raise an entirely new issue. 
So I will deny the motion to file an amendment to 
the answer in the Victoria L. Cotton case. You 
may if you desire it part of the record let the 
amendment to the answer be lodged with the clerk, 
and it may be marked as lodged. If vou desire to 
supplement the record by filing a written motion, 
you may do so, but I don’t think it is necessary. 

Mr. Melville: May 1] have an exception, your 
Honor? 

The Court: Exception will be noted to the 
eourt’s ruling. This may be marked as lodged by 
the clerk, not filed. 

My. Melville: Your Honor, at this time I should 
like to move for permission to file in the Caldwell 
case an amendment to the answer. Now, if your 
Honor please, this does not change the issues that 
are involved in the proceedings in any way at all. 
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The purpose of this motion and the purpose in 
filing the amendment to the answer, your Honor, 
is to test a question of law. It is the respondent’s 
position that it is materiai to this case if we can 
show that there were sales of this stock over a period 
of time prior to and ineluding [801] the taxable 
vear at a rather consistent price. In order to prove 
that, [ would have to call in a number of witnesses 
and each one of them could be stopped from telling 
his story on the ground that it is not material, then 
we would have taken up the time of this court and 
the time of a lot of witnesses in an attempt to do 
something which can be tested by my filing at this 
time an amendment to the answer alleging these 
sales. It is my understanding that a proper motion 
will be made by Mr. Mackay and we will test the 
legality of this type of evidence. Do you have any 
objections 1f this is filed, Mr. Mackay? 

Mr. Mackay: Yes, sir. 

The Court: Well, the nature of the matter that 
J am now being asked to rule upon is your motion 
for leave to file an amendment to the answer in the 
Caldwell case? 

Mr. Melville: Yes, your Honov. 

The Court: And the proposed amendment to the 
answer has been handed to the clerk and may be 
marked as lodged with the court on this date at the 
hearing. 

Now, upon the ruling on the motion does counsel 
for the petitioner desire to be heard? 

Mr. Mackay: Yes, your Honor. I object to the 
filing of the answer, in opposition to the motion, 
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for many reasons. In the first place, counsel has 
stated to vour Honor that it does not raise any new 
issue in the case. [802] That, to my mind, is fatal. 
I object to it further on the ground that what is 
alleged in the answer has no bearing whatsoever 
or any materiality or relevancy to the issue in this 
particular case, and certainly is not part of proper 
pleadings. 


Directing, if vour Honor please, your attention 
to the nature of the proposed answer, it says: 


‘‘Paragraph VII. That during the period 
from 1935 to 1941, inclusive, there were trans- 
fers of the common stock of the Dominguez 
Estate Company in amounts ranging from a 
fraction of a share to 1,100 shares, and that the 
transferrers as well as the transferees consist- 
ently placed a value of $1,000.00 per share on 
said stock, whether transferred by way of: sale 
or by way of gift and ee transferred at 
arm’s length or otherwise.’ 

Now, the next paragraph is in exactly the same 
terms, 1f your Honor please. ft relates to the eom- 
mon stock of the Francis Land Company. Now, it 
seems to me it raises no issue in this case, that the 
issue in this case is the fair market value on June 
o, 1941, of these various stocks. It Just seems to 
me that the proposed answer has no place here. It 
merely says that somebody somewhere somehow 
transferred and the transferee and the transferrer 
consistently placed a value upon the said shares, 
whether that was made [803] at arm’s leneth or 
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otherwise. Now, if your Honor please, that sort 
of allegation or statement of facts has no place 
in any pleading, and I am sure that even if the 
facts were true it has no bearing or relevancy on 
the issue here. Your Honovx is well familiar with 
the rule of law that if a sale is to be considered as 
having any value or anv bearing wpon a particular 
time or to determine value any particular date, the 
conditions | think must be given. If they just sold 
securities not reported in this statement and con- 
sistently did it and they had made communications 
this way and that way, whether it was all at arm’s 
length or not, what would we gain by allowing such 
testimony In or even considering it? 

In view of all the circumstances, if the court 
please, I object to the motion to file the proposed 
amended answer. 

Mr. Melville: Your Honor, I think I correctly 
stated that it does not raise any new issue. The 
issue in the case from the beginning has been the 
fair market value of the stock in these three family 
corporations. 

J am prepared, if necessary, to bring into court 
10, 20 or 30, or any other number of witnesses to 
testify that they sold this stock at $1,000.00 or 
$1,100.00 a share. I was trying to avoid the neces- 
sity of bringing in all these witnesses, and I thought 
it was understood between Mr. Mackay [804] and 
myself that I would file such an amendment to the 
answer and we would test the question of the 
materiality of these sales. If your Honor should 
rule that such sales are material, then it is my 
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understanding that Mr. Mackay does not dispute 
the facts, would admit them, and we could avoid 
bringing in all of these witnesses. Whereas if your 
Honor denies the respondent the right to file this 
amendment on some of the grounds other than 
materiality, it would of course force the respondent 
to bring in his witnesses and at that time test the 
materiality of these prior sales. 

IT wish to comment a little about Mr. Mackay’s 
reference to the fact that generally someone at 
some time sold someone and so forth. I have here 
a very lengthy answer to the petition in which I 
go into great detail. Mr. Mackay has a copy of 
that, so there is no question in his mind as to who 
the sales were to and who the sales were from. 

Now, the last point I would like to make is this: 
The best evidence of fair market value of the stock 
is the price that it will bring in actual trading. I 
beheve further, your Honor, that actual sales that 
I am in a position to establish pursuant to my 
allegations here would be im the nature of rebuttal 
at least. Some of the petitioners expert witnesses 
on stock valuation testified that it wonld change 
their opinion if they knew that actual sales had been 
made. 

In elosing, your Honor, I do not believe that it 
would be necessary for the respondent to amend the 
pleadings in any respect in order to get in the evi- 
dence with respect to these sales. I could simply 
have the witnesses in court, put them on the stand, 
go through the formality of questioning them, even 
though maybe their testimony, I appreciate, could 
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be objected to on the ground of immateriality. We 
are trying to avoid, as I said before, the necessity 
of doing that. JI am not trying to file this amend- 
ment in order to change the issues or really to 
change the pleadings. That is not necessary for 
the respondent to allege affirmatively that sales 
were made. I have the privilege of producing evi- 
dence to that cffect. I want to lay the groundwork 
for it, so that if your Honor rules that if these 
sales are material to the issue in the case, then I 
have reason to believe that Mr. Mackay will stipu- 
late the facts. He knows the facts and I think we 
could get together on a stipulation, if your Honor 
rules that they are material. 

Mr. Mackay: If your Honor please, I just want 
to make this observation. Mi. Mackay is not sug- 
gesting what the Commissioner should attempt to 
do, but for the enlightenment of the court, since 
counsel referred to it in his proposed amended 
answer, I might state that Mr. Mackay thoroughly 
disputes for the record any sale being made. I do 
not dispute the fact that under compromise settle- 
ment with certain attorneys that a certain price was 
paid—t want to [806] withdraw that, not that a 
certain price was paid, but if the government wants 
to show all the circumstances with respect to that, 
Jet them show that what thev call sales were sales 
from # mother to her daughter for a note without 
interest taking 20 years to pay and paying it only 
out of dividends. I want to make it quite clear 
that Mr. Mackay is not admitting for the purpose 
of the record that there are any sales at all of these 
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stocks that would give the court any help upon the 
question here involved. Since counsel frenkly ad- 
mitted to the court that he is not raising any issue, 
of course, there is nothing for the court to do but to 
deny the motion. 

The Court: Well, the court has considerable 
diffienlty in ruling correctly upon the motion. Every 
indication has been given that counsel for both sides 
have commendably endeavored to shorten the trial. 

The eases have already taken a week, however, 
for trial, and apparently the respondent is desirous 
of introducing additional evidence pertaining to or 
showing sales made at a time anterior to certainly 
the transactions in suit, the weight of course to be 
given to the evidence necessarily being contingent 
upon various factors. The relationship of the par- 
ties engaged in such a transaction would be perti- 
nent and might be entitlea to some weight. f think 
the time when those sales were made, particularly 
with reference to the time that the gift or gifts 
in issue [8071 were made, would be pertinent and 
necessarily a factor to be taken into consideration 
by us in determining the weight to be given the 
evidence. 

So I am confronted with a difficult situation to 
rule upon, when I am asked per! ec in an effert 
to shorten the trial, which is commendable on the 
part of counse!, in effect to rule upon he compe- 
tency, materiality and relevancy and weight to be 
given certain evidence of which I have none put 
the vaguest notion, so far as the proposed amend- 
ment is concerned, and I would think that it is 
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probably not proper. Then in saying that I do not 
intend to imply or infer any criticism of counsel for 
offering it. 

My own judgment is, gentlemen, that if you sue- 
ceed in getting together upon the substance of the 
testimony which either side may desire, that is the 
additional testimony, my general understanding be- 
ing that it consists in part of corporate minutes, 
resolutions of stocksholders and directors, returns 
made by parties litigant before the court and by 
others—if you gentlemen succeed in agreeing upon 
those exhibits and presenting them in a short form, 
1 have no alternative but to rule piecemeal upon all 
of the evidence as it is presented, so the motion to 
file the amendment to the answer will perforce be 
granted and we will reopen the proceeding imme- 
diately upon the conclusion of the trial of the two 
cases which have been assigned rather [808] defi- 
nitely for trial and one of which is now in the 
process of trial. 

In other words, about all I can say at this time 
is that we will suspend in the trial of the Caldwell 
and Cotton cases until we have concluded the trial 
of those two cases, which will probably be by ‘Thurs- 
day of this week. 

Mr. Melville: I would like to know if your 
Honor could give me a specific time. I may have to 
get out subpoenas in this case, and I would hke to 
order these people into court at such time as vour 
Honor feels it would not interfere too much with 
any case which is pending. 

The Court: I don’t believe I would attempt to 
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take that responsibility at this stage. You know as 
much about it as I do, and I say that without being 
eritical. We are in the midst of the trial of the 
Powell case which originally was estimated to take 
two days and which has already taken two days. 
It is obvious that the trial of the Powell ease will 
take some additional time, just how much I am not 
prepared to make any rehable estimate. The Neil 
case was set heretofore on the calendar to follow the 
Powell case, and those folks are waiting. ‘They have 
estimated that it will take a day to try the Neil 
case. 

Now, anything can happen overnight. All these 
cases may be settled or disposed of, so I would pre- 
fer just to let you gentlemen take your chances now. 

Mr. Mackay: I might say this for the record, 
that counsel for the petitioner will see that any 
witness counsel for the Commissioner wants will 
be produced within reasonable time. I think I ean 
get them in very promptly. 

Mr. Melville: I will furnish you a list tomorrow, 
Mi. Mackay. 

My. Mackay: Who is that, the Carsons and the 
Watsons? 

Mr. Melville: The whole family. 


Mr. Mackay: Well, anvbody connected with the 
family, if they are in town, I wil] see that they are 
here for you, if you want them, without a subpoena. 

Mr. Melville: Thank vou, sit. 


(Whereupon, at 5:15 p. m., a recess was 
taken to 3:30 p. m., Friday, October 19, 1945.) 
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PROCEEDINGS 
October 19, 1945, 3:30 p. m. 


The Cowt: Are you ready, gentlemen? 

Mr. Melville: Your Honor, Respondent’s Hx- 
hibit BB was withdrawn with leave to substitute a 
photographie copy. I believe I now have another 
extra copy which Mr. Arnold kindly found for me, 
and at this time I will file it. 

Mr. Mackay: What is that, a report of what? 

Mr. Melville: Report to stockholders dated 
March 25, 1941. 

The Court: I think CC was the one that was to 
be furnished, a copy of the minutes. 

Mr. Melville: Here it is, your Honor, copy of 
the minutes of the stockholders dated March 28, 
1940. 

The Court: That is CC, isn’t 1t? 

Mr. Melville: Yes, your Honor. 

The Court: Then that will be received as Re- 
spondent’s Exhibit CC. 

Mr. Mackay: If your Honor please, may I check 
the record on that? That is a report to stockholders, 
is it not? 

Mr. Melville: That is right. 

Mr. Mackay: And that is dated when? 

My. Melville: Mareh 28, 1940. 

The Court: Both of them, there was BB and CC 
marked as report to stockholders. 

Myr. Melville: That was for the following year, 
[814] March 25, 1941, your Honor. 
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The Court: Oh, I see. This one is for a different 
year. 

Mr. Melville: That is correct, your Honor. 

The Court: Very well. 

My, Melville: i offer at this time a report to 
stockholders covering the period preceding the 
meeting of the stockholders on April 14, 1937, pre- 
sumably covering the 12 months previous. 

Mr. Mackay: If your Honor please, as to that 
particular year, it is improper for them to go into 
this, and I think it is irrelevant and immaterial; 
therefore I object to it. 

The Court: I am not sure I have followed just 
what you are doing here. 

Mr. Melville: Your Honor, when Mr. Cotton 
was on the stand I was having him identify certain 
paragraphs in connection with laying a foundation 
for offering part or all of this report to stockholders 
in evidence. In order to save time I am willing to 
offer the entire report in evidence, because there 
are parts three which deal with the condition of these 
companies in 1936 and up to 1937. I will be glad 
to put Mr. Cotton back on the stand now and have 
him identify them, if that is necessary. 

Mr. Mackay: No, you misunderstand me. I am 
[815] admitting that this is a true copy of a report 
to stockholders, but I am objecting to its relevancy 
and materiality. 

The Court: This is one that we have not hereto- 
fore talked about or put in evidence, is that correct ? 

Mr. Melville: I had it marked for identification, 
your Honor. JI was asking Mr. Cotton when he was 
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on the witness stand with respect to certain para- 
eraphs of this. 

The Court: I am only trying to reconeniev sec: 
my own recollection tied in with my notes here. 
Now I note on my memoranda, which are rather 
sketchy, that there was a document apparently 
having something to do with the minutes which was 
marked as Respondent’s Exhibit DD, and then 
there was an excerpt read from the books, and the 
document itself which had been marked was not 
received in evidence. 

My. Melville: This is it, your Honor. 

The Court: And this is a copy of that, is that 
correct ? 

Mr. Melville: That is correct, your Honor. 

The Court: Now, we have in the minutes them- 
selves a marking as Respondent’s Exhibit DD, 
marked for identification under date of October 12, 
1945. Will it be then agreeable that we simply 
strike ont the other marking and mark this par- 
ticular document as Respondent’s Exhibit DD for 
identification ? 

Mr. Mackay: Quite right. [816] 

Mr. Melville: Quite agreeable. That permits 
them to keep the document in the book. 

The Court: You may draw your pen through 
the marking, Miss Mies, and then re-mark the doeu- 
ment which has been handed to you. It may be 
marked for identification as Respondent’s Exhibit 
DD. 


Now, your objection, Mr. Mackay ? 
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My. Mackay: It is that it is irrelevant and im- 
material. 

The Court: Very well. The objection will be 
overruled and we will receive it, and if it has no 
materiality it will be ignored. 

(Thereupon, the documents heretofore marked 
as Respondent's Exhibits CC and DD, respec- 
tively, were received in evidence.) 

[Exhibits CC and DD are set out in full in 
Bock of Exhibits. ] 

Mr. Mackay: May the record show an excep- 
tion ? 

The Court: Exception may be noted. 

Mr. Melville: Your Honor, I have a copy which 
was kindly made for me by Mr. Arnold of certain 
paragraphs out of the minutes of the directors’ 
meeting of the Carson Estate Company on May 6, 
1936, together with a copy of the notice of a special 
meeting of shareholders which is referred to in said 
minutes. I offer those as one document in evidence. 

Mr. Mackav: May I take a look at it just a 
minute? 

If your Honor please, we admit of course that 
these [817] are correct documents, but I want to 
call your Honor’s attention particularly to the con- 
tent of this before your Honor rules upon it. The 
minutes of the May 6, 1936, meeting, which are 
now proffered, merely authorize another new voting 
trust. I would like your Honor to examine it. It 
does seem to me that the minutes in this book, back 
almost six years, have to do only with the particular 
voting trust, and would have no materiality or 
relevancy to the issue involved in this case, and that 
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is the reason why I objected to it on the ground 
it is 1relevant and immaterial; it can have no bear- 
ing upon the value in 1941 whatsoever. 

My. Melville: Your Honor, much has been said 
bv witnesses, particularly the expert witnesses of 
the petitioner, with respect to minority interest and 
stockholder control and so forth. £ wish the record 
to show when this case is finally submitted that the 
stockholders of the Carson Estate Company through 
a voung trust agreement controlled absolutely dur- 
ing the taxable year 1941 the Francis Land Com- 
pany, and the significance of that can be readily 
understood if your Honor would refer to the chart 
showing the intereorporate relationships. I think 
it is material. 

Mr. Mackay: If vour Honor please, the stock- 
holders always control the corporation. 

Mr. Melville: They net only control the Carson 
Estate Company, but they control the Francis Land 
Company. [818] 

Mir. Mackay: For their purposes, maybe. Of 
course, whether that is right or not, I think it is 
entively irrelevant and immaterial and has no bear- 
ing upon the values here. 

The Court: Well, I am inclined to think that it 
may have some materiality, in view of the testi- 
mony which has been adduced with reference to the 
discount to be applied to evaluating minority in- 
terests. It may have some materiality. 

Mr. Mackay: May I interrupt the court to make 
a further objection to it, unless the voting trust to 
wich it refers is brought forth. 
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Mr. Melville: No objection, your Honor. We 
are not tryng to withhold any evidence. 

Mr. Mackay: IJ don’t want it introduced as my 
exhibit, if your Honor please. 

The Court: I think we can properly receive 


it, 
Mr. Mackay: I want the record to show 
The Court: 
so that we will receive these three documents. I 


as part of the whole transaction, 


think I will mark notice of special meeting of 
stockholders of the Carson Estate Company as Re- 
spondent’s Exhibit II, and the document coutaming 
the minutes of May 6, 1936, of the Carson Estate 
Company as Respondent’s Exhibit JJ, and in order 
to complete the record the voting trust agreement 
relative to [819] capital stock of the Francis Land 
Company as Exhibit KK. 

Mr. Mackay: May the record show an objection 
to each one of those on the ground that they are 
irrelevant and immaterial. 

The Court: The objection will be overruled. 


(Thereupon, the documents referred to were 
marked as Respondent’s Exhibits ff, JJ, and 
KK, respectively, and were received in evi- 
dence.) 


[Respondent’s Exhibits II, JJ, and KI set 
out in full in Book of Exhibits. ] 


Mr. Mackay: Please note an exception. 

The Court: Exception may be noted. 

Mr. Melville: Your Honor, I have copies that 
were made for me by Mr. Arnold giving extracts 
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from the minutes of the Reyes-Dominguez Com- 
pany, which meetings were held on December 12, 
1935, and April 9, 1936. 

My. Mackay: Wait a minute, Mr. Melville, until 
I can follow you. 

My. Melville: May 13, 1936, and September 11, 
1956. I offer those m evidence. 

Mr. Mackay: If your Honor please, I object on 
the ground it is irrelevant and immaterial. 

The Court: JI am not sure that I recollect any- 
thing about the Reyes-Dominguez Company. We 
have been, it seems to me dealing in this case with 
the Dominguez Company. 

Mr. Melville: That is correct, your Honor. 

I might state that before I am through offering 
[820] documents here I will offer a stipulation of 
facts which I think will clear up the relationship 
of the Reyes-Dominguez Company. 

The Reves-Dominguez Company was an organiza- 
tion that among other things purchased 1,100 shares 
of Dominguez Company stock from the Title In- 
suranee & Trust Companv—or pardon me, from the 
O’Melvenys, and 365 shares of Francis Land from 
the Title Insurance & Trust Company trust of Mrs. 
Irancis. 

The Court: Well, it may be that the whole mat- 
ter will be connected. I was only making the ob- 
servation that I hardly knew the connection. 

Suppose we mark the document at this time for 
identification as Respondent’s Exhibit LL, and I 
will see if [ can more intelligently rule upon the 
offer when I know more about it. 


(The document referred to was marked for 
~ Plwends aad Aww eae | Cee ee ee ee te, ee 
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Mr. Melville: Your Honor, I have a document 
here which contains extracts from the minutes of 
the directors’ meeting of the Dominguez Estate 
Company, which meetings were held on April 10, 
1935, June 19, 1935, May 7, 19386. May 13, 1936, 
May 25, 1936, but inasmuch as I have only asked 
for extracts from those minutes and Mv. Mackav 
savs if they go in at all he would prefer to have 
the entire minutes, I have here the entire minutes 
Geman 29, 1936, and July 29, 1936, ahd | offer im 
evidence both documents as respondent’s next ex- 
hibit. 

The Court: They may be marked for identifi- 
eation as Respondent’s Exhibit MM. 

Mr. Mackay: Just for identification. 

The Court: Very well, mark them for identifi- 
eation as Respondent’s Exhibit MM, and perhaps 
to keep them separate we had better mark that 
document as prepared by counsel for the Govern- 
ment MM-1 and the document supplemental to it 
as MM-2. You had something to say, Mr. Mackay ? 

Mr. Maackay: My only point is that I had 
merely asked counsel to put in all the minutes with 
respect to May 25th. I don’t want the record to 
infer that I am offering them in evidence. 

The Court: JI think I understand, and I don't 
believe you will be charged with anything. You 
probably are in the position that vou object to re- 
ceiving a portion of the minutes for that year. [822 

Mr. Mackay: That is right, rather than suggest- 
ing that any meetings—— 

The Court: You think it should be the whole. 
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Mr. Mackay: That is right. I just want tome 
sure my objection goes to that. 

The Court: JI think I understand vour objec- 
tion. I mean, | think the record is clear on that. 
But we will identify MAI which consists of two 
parts, MAM-1 and MM-2 as identified. 


(The documents referred to were marked 
for identification as Respondent's Exlnhbits 
MM-1 and MM-2.) 


Mr. Melville: Your Honor, at this time I offer 
a stipulation, the original and two carbon copies 
thereof, and attached to the original and to one 
carbon copy are three invoices. The stipulation is 
a stipulation entered into by Mr. Mackay and 
counsel for the respondent dealing with certain 
sales of the various stocks that are involved in this 
case, 

Mr. Mackay: If vour Honor please, I entered 
into this stipulation, reserving the right to object 
to the statements and to the stipulation on the 
cround of irrelevaney and immateriality. 

The Court: In other words. the essence of vour 
objection. I take it, would be that vou admit that 
the facts are facts, but that they have no materiality 
to the controversy. 


Myr, Mackay: That is right, irrelevancy. [823] 


The Coutt: Or relevancy. The stipulatoniiainag 
be handed to the Clerk, will he filed of this date and 
will constitute a part of the record. 


Mr. Mackay: Please note an exception. 
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ot 


ihe Gout: Why would you except to that 
ruling? 

My. Mackay: Well, maybe I didn‘t understand 
your Honor. 

The Court: You prepared and handed me a 
stipulation and I only received it for filing as part 
of the record. 

My. Mackay: Oh, I see. Well, I want the record 
to show that I object to the relevancy and mate- 
Tiality of what is stipulated. 

The Court: Iam not ruling upon either. 

Mr. Mackay: I see. 

The Court: I will have to reserve that until I 
analyze it and see. 

Mr. Mackay: That is quite agreeable. 

My. Melville: I will call Mia. Hill. 


HARRY K. HILL, 
called as a witness for and on behalf of the respond- 
ent, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 


The Clerk: Your name for the record, please. 
The Witness: Harry K. Hill. 


By Mr. Melville: 


Q. Mr. Hill, what is your business? 

A. Certified public accountant. 

Q. How long have you been engaged in that 
business ? 

A. In public accounting since 1920. 
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Q. Here in Los Angeles? A. Yes asia 

Q. Did you ever do any accounting work for 
the Dominguez Estate Company ? 

A. Yes, sir. 

Q. The Francis Land Company? 

A. Yes, sir. 

Q. The Carson Estate Company ? 

A,” Vests 

@. When did you discontinue doing the account- 
ing work for those companies ? 

A. Well, for Carson Estate Company I can’t 
recall. It must have been in 19—probably in 19— 
about 1925. That is—well, around 1925 or 1926. 
I don’t recall exactly,— 

Q. Well, Mr. Hill, did von work for, do account- 
ing work for the Dominguez Estate Company since 
the O’Melvenys were not connected with it? 

A. Yes, sir. 

Q. And for any length of time thereafter? [825] 

A. Well, I did some work after—after I suppose 
they were not connected with the company, ves, sir. 

Q. You knew Mr. H. W. O'Melveny? 

A. Yes, sir. 

@. Did he ever call wpon you to furnish him 
with financial statements of the condition of the 
Dominguez Estate Company ? A. Yes, sir. 

Mr. Mackay: I object. Oh, you answered that? 

The Witness: I said yes, sir. 

By Mr. Melville: 


Q. Did he call on you for financial statements 
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during 1935 and during the spring of 1936? 

Mr. Mackay: I object to that, if your Honor 
please. It is a suggestive question in the first place, 
and besides it is irrelevant and immaterial. 

The Court: Well, I am a little bit confused as 
to the years. I thought he was talking about 1925. 
He said 1925 a while ago. 

Mr. Melville: He said, your Honor, that he 
did some work for the Carson Estate Company in 
1925. The record will show, the stipulation that we 
have filed, your Honor, will show that the O’Mel- 
venys were put out in long about May 8, 1936, and 
this witness has testified that he did accounting 
work for the Dominguez Estate Company up to and 
including that [826] time and for a short period 
of time thereafter. 

Mr. Mackay: Now, if your Honor please, I 
want the record to be unchallenged and free of 
question. If we go into the O’Melvenys it is a long 
story, and the facts are stipulated. I think that will 
be enough to protect my record. 

The Court: Well, I had not understood him to 
say that he had been in the work of accountant for 
these companies in 1936. But that is a fact that 
you were, ts that correct? 

The Witness: That is correct, yes. 

The Court: Very well. 

Mr. Melville: What was the last question? Has 
it been answered ? 

The Court: The question was whether he had 
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(Testimony of Harry Kk. Hill.) 
prepared some reports in 1936. Did you want all 
the question read back ? 

Mr. Melville: I believe we had better have it 
to show what has been ruled wpon. 


(The question was read.) 


Mi. Mackay: I object to it on the ground it is 
incompetent and irrelevant and immaterial, what 
this accountant did in 19386 for H. W. O’Melveny. 

The Court: J don’t know how competent it may 
be. We are dealing here with the years much later, 
but if it is not connected up we will, of course, ig- 
nore it. You may proceed with the examination. 
He may answer yes or no. [827] 

The Witness: Yes. 


By Mr. Melville: 


QM. Do vou of your own knowledge know 
whether Mr. O’Melveny kept constantly abreast of 
the financial condition of the Dominguez Estate: 
Company ? 

My. Mackay: If your Honor please, I object toh 
that as a suggestive question in the first place, and: 
besides it is entirely irrelevant and immaterial. He: 
is not in a position to state the condition of the mind) 
of Mr. O’Melveny whether he was abreast or 
whether he was away off. Whether he was away off 
ov whether he was abreast is not personally known 
1) Lr Wby, 

The Court: The objection will be sustained to: 
the question as phrased. 
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Q. Did you have discussions with Mr. O’Melveny 
or he with you about the value of the Dominguez 
Estate Company stock ? Ae Ces: 

Q. When? 

A. Well, at various times over a period of years. 
I couldn’t tell you the dates. 

@. You know, do you not,—excuse me. I will 
withdraw that. 

Mr. Mackay: Thank you, Colonel. 


By Mr. Melville: [828] 


Q. Mr. Hill, what was the nature of the reports 
that you gave Mr. O’Melveny ? 

Mr. Mackay: I object, if your Honor please, 
entirely incompetent, irrelevant and immaterial to 
anything in this case. 

The Court: In a general way he may state the 
nature of the reports. | 

Mr. Mackay: Maybe I am anticipating. I think 
you are right. 

The Witness: Well, largely—at the end of the 
month he was given a statement, what we eal! a 
balance sheet, a profit and loss statement, and those 
were statements made according to the books and 
according to the records that we had. | 


By Mr. Melville: 
Q. Did he continue to receive those statements 


as long as he remained connected with the Domin- 
guez Estate Company ? 
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A. Well, I would like to—I couldn’t say that it 
was our practice to make them every month, but it 
is possible that there may have been occasions when 
they were not made exactly at the end of the month, 
and on the other hand, frequently we made special 
reports for him and for the company. 

Q. Do you know whether or not he received 
such a report of the condition of the Dominguez 
Estate Company at the time that the sale of 1100 
shares of the Dominguez Estate Company [829] stock 
to the Reyes-Dominguez Company was being consid- 
ered? 

Mr. Mackay: I object to that, if your Honor 
please, as a leading question. It is also suggestive 
and besides it is irrelevant and immaterial. 

Mr. Melville: Your Honor, the purpose of this 
question is material. The record will show that 
there was a sale of 1100 shares of Dominguez Estate 
Company stock from the O’Melveny family to the 
Reyes-Dominguez Company at $1000.00 per share. 
I want the record to show that that was not some 
figure picked out of thin air, as one of the peti- 
tioners’ expert witnesses said, and I want to show 
that the figure was based upon facts which Mr. 
O’Melveny knew, and that he was well familiar with 
the financial condition of those companies. 

Mr. Mackay: If your Honor please, if that was 
the purpose, then, of course, that is clearly objec- 
tionable and I certainly do object on the ground 
that it is incompetent, irrelevant and immaterial. 

The Court: Iam not sure that I understand just 
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what you are attempting to go into. I think I 
would permit you to show the general practice as 
it existed along at the time the sale was made, of 
furnishing to the seller or to someone connected 
with these companies comparative statements o1 
balance sheets, receipts and disbursements and 
profit and loss, but I don’t think that it would be 
competent to receive those documents themselves 
in evidence. [830] 

Mr. Melville: I am not offering those, your 
Honor. 

Mr. Mackay: I asked him to direct this witness 
how he arrived at that, what he did and how he 
determined it. 

Mr. Melville: This is a certified public account- 
ant doing work for the O’Melvenys. 

The Court: Let us hear the last question, please, 
Mr. Reporter. 


(The question was read. ) 


The Court: Well, do you know when the sale 
that counsel is referring to took place? 

The Witness: The exact date, no, I don’t. I 
know all about it, approximately it was in. 19— 
sometime in 1936. I would say that it, was some- 
time in May or June, but I can’t remember the 
exact date, and as a matter of fact, I don’t know 
that I ever did know the exact date. oo 

The Court: Well, in a general way, I will per- 
mit you to answer the question, as to whether you 
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were still giving balance sheets of those reports 
along about the time when the sale was made, if one 
was made. 

The Witness: Yes. 

Mr. Melville: No more questions. 

Mr. Mackay: That is all. 

The Court: You may stand aside, Mr. Hill. 


(Witness excused. ) 


Mr. Melville: Will vou take the stand please, 
Mr. [831] Cotton. I would like to resume my direct 
examination. 

The Court: This witness was sworn before, 
wasn’t he? 

Mr. Melville: Yes, your Honor. 

The Court: And testified. Very well. 


HENRY HAMILTON COTTON, 


recalled as a witness for and on behalf of the Re- 
spondent, having been previously duly sworn, was 
further examined and testified as follows: 


Further Direct Examination 


The Court: Now, let me see. On the record we 
are doing what? Have you ealled the witness for 
further cross examination ? 

Mr. Melville: The witness that I stopped, on 
your Honor, at one time, because I had an expert 
witness waiting in Court, and asked leave to defer 
his examination, as you recall. 


Comm’r of Internal Revenue 737 


(Testimony of Henry Hamilton Cotton.) 

Mr. Mackay: ‘To clear up the record, Mr. Cotton 
was called by counsel for the Respondent. 

My. Melville: That is right, and I am renewing 
the direct examination. 

The Court: Then he is your witness? 

Mr. Melville: Yes, your Honor. 

The Court: Very well. [832] 
iy vi, Melville: 


Q. Mr. Cotton, referring to the voting trust 
agreement which the Watson Land Company and 
the Carson Estate Company entered into during 
1936, did that voting trust agreement remain in 
effect throughout 1941? A. Yes, sin, 

Q. Referring, Mr. Cotton, to the minutes of the 


directors’ 


meeting of the Dominguez Estate Com- 
pany dated May 25, 1936, wherein it was decided to 
put up for consideration of the stockholders the 
maiter of purchasing not to exceed 499 shares of 
the stock at a price not exceeding $1000.00 per 
share, I ask vou, Mr. Cotton, if the stockholders 
met on May 25, 1936, and 1f so, whether or not they 
approved that plan? 

Mr. Mackay: Now, let me get the question. Was 
that with respect to the reduction of the stated 
capital, Mr. Melville? 

Mr. Melville: That was one of the points that 
was taken up at that special meeting. 

Mir Mackay: Yes. 

Mr. Melville: I may state, vonr Honor, that the 
minntes of the directors’ meeting show that they 
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called a special meeting of the stockholders, but 
there is not in the book any record of the stock- 
holders’ meeting, although the directors met on the 
same day, May 25th, and proceeded as though there 
had been a stockholders’ meeting. I just want [833] 
to clear it up, as to whether or not there was a 
stockholders’ meeting pursuant to that plan and 
what action they took. 

The Court: You mean the stockholders’ meet- 
ing? May I just get it straight in my own mind? 
Do you mean the stockholders’ meeting to reduce 
this stated capital, or do you mean regarding the 
purchase of shares? I am becoming a little con- 
fused there. We may be off the record a moment. 


(Discussion off the record.) 


The Court: Are we ready to proceed, gentlemen ? 
Mr. Melville: Yes, your Honor. 


By Mr. Melville: 


Q. Referring, Mr. Cotton, to the minutes with 
respect to the possible purchase of 499 shares of 
stock at $1000.00 per share 

A. Not exceeding. 

Q. ——not exceeding $1000.00 per share, thank 
you, did you ever hold a meeting of the stockholders 
with respect to the purchase of those shares of 
stock? 


A. We never did, and we never purchased any. 


Mr. Melville: Thank you. You may cross ex- 
amine. 
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Your Honor, this is the last witness which Re- 
spondent is calling, and before I turn him over to 
Mr. Mackay for cross examination of this witness, 
T will resume my offer in evidence of what has been 
marked as Respondent’s Exhibits LL, MM-1 and 
MM-2. [834] 

Mr. Mackay: Let’s offer just one at a time, so I 
can get the record clear. 

Mr. Melville: I offer at this time Respondent’s 
Exhibit LL. 

Mr. Mackay: If your Honor please, I object to 
that as irrelevant and immaterial. 

The Court: Well, I don’t know whether it has 
any relevancy or materiality. I will have to dove- 
tail it in with these minutes which have been re- 
ceived, and which I have, of course, not had an 
opportunity to examine. I will, however, overrule 
an objection and receive it for what materiality, if 
any, and relevancy it may have or be determined 
to have when we go to inquiring into the whole 
matter. 

Mr. Mackay: That is quite agreeable. 

The Court: So we will receive the document 
which has heretofore been marked for identification 
as respondent’s Exhibit LL. 


(The document which was heretofore marked 
as Respondent’s Exhibit LL for identification, 
was received in evidence.) 


[Respondent’s Exhibit LL set out in full in 
Book of Exhibits. ] 
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Mr. Melville: At this time I want to resume my 
offer of what has been marked for identification as 
Respondent’s Exhibit MAI-1. 

Mr. Mackay: Same objection, your Honor. 

The Court: Same ruling. [835] 


(The document heretofore marked as Re- 
spondent’s Exhibit MM-1, for identification, 
was received in evidence. ) 


[Respondent’s Exhibit MM-1 set out in full 
in Book of Exhibits. ] 


Mr. Melville: And in view of Mr. Mackay’s 
statement that he wanted the entire minutes of 
May 25, 1936, to go in, I will offer as Respondent’s 
Exhibit MM-2 what has been heretofore marked as 
Respondent’s Exhibit MM-2 for identification. 

The Court: Well, it will be received. I think 
I understand counsel’s objection, namely, that if 
certain portions of MiAM-1 are to be received, that 
MM-2 too should be received rather than a page 
or so of MM-1. 


Mr. Mackay: hat is right, your Honor. WT jivst 


don’t want 

The Court: Objection overruled. You are not 
being charged with the responsibility of offering 
MM-2, but merely as objecting to the receipt of a 
portion, or MM-1. 

Mr. Mackay: Thatvisertshi: 

The Court: And vou are offering the same ob- 
jection heretofore made with reference to LL. Both 
documents will be received in evidence. 
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(The document heretofore marked as Re- 
spondent’s Exhibit MM-2, for identification, 
was received in evidence.) 

[Respondent’s Exhibit MM-2 set out in full 
in Book of Exhibits. ] 


Mr. Melville: You may cross examine. 


Cross Examination 
By Mr. Mackay: 


Q. Now, Mr. Cotton, referring to the minutes 
of the [836] board of directors of the Domingnez 
Estate Company, dated May 25, 1936, I call your 
attention to a statement in there in which the chair- 
man states something like this: 


‘The chairman then read a letter from Del 
Amo Estate Company addressed to Dominguez 
Estate Company in which they offered to sell 
all or any part of their 980 shares of stock in 
the company for a price of $800.00 per share.”’ 


T will ask you, Mr. Cotton, if the Dominguez 
Estate Company ever purchased this Del Amo stock. 

A. They did not. 

Q. Do you know why? i ees: 

Q. Will you please state to the Court. 

A. Because I advised the directors that the 
price was way out of line and too high. At the 
same time the directors authorized me to negotiate 
with the Del Amos as to the price of the stock. 
After talking it over with Mr. Del Amo, he finally 
withdrew his offer to sell. 
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Q. Now, Mr. Cotton, I think you have stated, 
but I want to make sure, did the Dominguez Estate 
Company after this authorization in reducing its 
stated capital in 1936 ever purchase any of its own 
stock ? 

A. They did not. Now, I say that advisedly. I 
am pretty sure they did not. [837] 

@. My. Cotton, I call your attention to the re- 
port to the stockholders. I think it is dated May— 
March, 1940—I will reframe the question. I eall 
your attention to Respondent’s Exhibit CC, which 
is a report to stockholders of the Dominguez Estate 
Company dated March 28, 1940, and I call your 
attention particularly to the last paragraph of that, 
and more particularly to the reference to its ap- 
praised value, referring to the stock of the Domin- 
euez Estate Company. I will ask you, Mr. Cotton, 
if there was ever an appraisal made of the stock 
of the Dominguez Estate Company prior to this 
suit ? A. Not to my knowledge. 

Q. Well, what did you refer to when you were 
referring there to its appraised value, Mr. Cotton? 

A. Well, I think that was rather an unfortunate 
word, its appraised value. It referred to my—was 
the figure that was set forth by the Government in 
their claim for taxes in the Francis Estate and on 
which tax was paid. That is the only thing we had 
an appraisal on. 

Q. Now, I think you are speaking about the 
deficiency letter to the Francis Estate. 

A. Yes, of 1934, I believe. 


Comm’r of Internal Revenue 743 


(Testimony of Henry Hamilton Cotton.) 

Q. In about 1934. I see. 

A, And in ecalling—ean IT follow up this just a 
moment—in calling my attention to the last para- 
graph I see [838] their ability to pav a return of 
7.7 per cent on the basis of $1000.00 per share, abil- 
ity to pay it not particularly out of earnings but 
out of previous earnings, and surplus account. It 
was not out of earnings. 

@. Isee. Now, Mr. Cotton, I will ask you to 
please state whether or not you know Huntzinger & 
Cosgrove ? A. Attorneys, yes. 

Q. Will you please state whether Huntzinger & 
Cosgrove were ever attornevs for the Dominguez 
Estate Company ? A. No, I believe not. 

@. Were they ever attorneys for the Francis 
Land Company ? A. No. 

Q@. Were they ever attorneys for the Carson 
Estate Company ? A. No. 


Mr. Mackay: You may take the witness. 


Redirect Examination 
By Mr. Melville: 


Q. Mr. Cotton, you stated that this 7.7 per cent 
on the basis of $1000.00 per share was not paid out 
of earnings but was—— 

A. No, I said not entirely out of earnings, but 
out of earnings and previous earnings and surplus. 

Q. Do you have the books of the corporation 
here that [839] will substantiate your statement ?: 

Mr. Mackay: We stipulated to that. 
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The Witness: Mz. Arnold, have vou any books 
here? 

Mr. Mackay: We have a stipulation here. 

Mr. Melville: Yes, but there is nothing stipu- 
lated, Mr. Mackay, that shows that they delved into 
surplus in order to pay the dividends. 

Mr. Mackay: “Why, sure. 

The Court: Pardon me. Does the stipulation 
of facts show that the amount of dividends paid 
were in excess of the amount of earnings? 

My. Mackay: Yes, your Honor. 

The Court: Is that what you are referring to, 
Mr. Cotton? 

The Witness: Yes, sir. 

Mr. Melville: I think the stipulation will show 
that. No more questions. 

Mr. Mackay: ‘That is all. 

At this time, I would like to offer, if your Honor 
please 


(Witness excused. ) 


Mr. Melville: Respondent rests. 

The Court: So this will now be on rebuttal, will 
it gentlemen? 

Mr. Mackay: Yes, your Honor. [840] 

The Court: Very well. 

Mr. Mackay: -I will state for the record that 
Joint Exhibit 15-O shows the shareholders of the 
Carson Estate Company and in order to show their 
relationship to the Petitioners here we have re- 
eopied Joint Exhibit 15-O and added the relation 
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this particular time. 

Mr. Melville: No objection, your Honor. 

The Court: Pardon me just a moment. Appar- 
ently we have received on behalf of the Petitioners 
in this case some 28 exhibits; haven’t we? 

Mr. Mackay: Yes, your Honor. 

The Court: So that this then may be marked as 
Petitioners’ Exhibit No. 29, and I suggest that we 
better strike out of it the words Joint Exhibit 15-O 
appearing at the top here. 

Mr. Mackay: Yes, your Honor. I am sorry. 
That is quite all right. 

The Court: Very well. This will be received. 
Is there any objection ? 

Mr. Melville: No, your Honor. 

The Court: This will be received as Petitioners’ 
Exhibit No. 29. 


(The document referred to was marked and 
received in evidence as Petitioners’ Exhibit 
No. 29.) [841] 


Mr. Mackay: I offer a similar statement with 
respect to the outstanding stock of the Francis Land 
Company. You have a copy of that, I think. 

Mr. Melville: No objection, your Honor. 

The Court: It will be received as Petitioners’ 
Exhibit No. 30. 


(The document referred to was marked and 
received in evidence as Petitioners’ Exhibit 
Now.) 
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Mr. Mackay: And I offer a similar statement 
with respect to the stockholders of the Dominguez 
Estate Company. 

Mr. Melville: No objection, your Honor. 

The Court: It will be received as Petitioners’ 
Exhibit No. 31. | 


(The document referred to was marked and 
received in evidence as Petitioners’ Exhibit 
Noa) 


Mr. Mackay: At this time I would like to call 
Mr. Wents. 

The Conrt: This gentleman was_ previously 
sworn ? 

Mr. Mackay: Yes, your Honor. 


JOHN H. WENTS, JR. 


recalled as a witness for and on behalf of the Peti- 
tioners, having been previously duly sworn, was 
further examined and testified as follows: 


Further Direct Examination 
By Mr. Mackay: [842] 

Q. Mr. Wents, have you prepared a map at my 
suggestion with respect to the drilling of wells on 
the Domimguez Estate property ? 

A. Yes, I have. 


Q. Will you please explain to the court just 
what this map is, Mr. Wents? 
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A. This is identically the same map as referred 
to before, with the leases marked on it. 

The Court: Imdentically the same map as one of 
the exhibits attached to the stipulation of the 
parties. 

The Witness: Yes. 

The Court: Do you know which one that is? 

We will be off the record a minute. 


(Discussion off the record.) 


The Court: The record may show that the map 
which has been placed on the board in the court 
room is substantially the same as Exhibit 17-Q, is 
that right, Mr. Wents? 

The Witness: It is, your Honor, with the ex- 
ception that Exhibit 17-Q is exactly to date June 5, 
1941, but on this map there are shown certain wells 
which I will explain later which have been drilled 
subsequent to the date of June 5, 1941. 

Mr. Melville: I object to going into anything 
that happened subsequent to June 5, 1941, your 
Honor, because a person appraising this stock as 
of that date could not possibly know definitely, could 
not know as definitely as Mr. Wents [843] knows 
what happened subsequent to June 5, 1941. 

Mr. Mackay: If your Honor please, I have not 
offered the map in evidence yet. I am just trving 
to lay a foundation. 

The Court: Well, I would suggest that—I don’t 
anticipate that you are going to offer that map in 


evidence, are you? 
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My. Mackay: I should like to, your Honor, when 
IT lay a proper foundation. I think I can demon- 
strate in a very few minutes that it is perfectly 
proper for my limited purpose. 

Vhe Court: You may proceed with the exami- 
nation of the witness. 


By Mr. Mackay: 


Q. Mr. Wents, I think vou testified that there 
were eight producing zones on the oil properties 
of the Dominguez Estate Company, did you not? 

Mr. Melville: I object, vour Honor. He hasn’t 
made it definite when this was. 

Mr. Mackay: This is merely preliminary. At 
the basic date here, June 5, 1941. 

The Witness: There were eight zones produc- 
tive on a part of the lands of the Dominguez Estate 
Company, not upon all of the lands of the Domin- 
suez Estate Company. 


By Mr. Mackay: 


Q. What was the lowest, what was the depth of 
the [844] lowest in these zones. 

A. The lowest well? 

Q. Yes, if you remember. 

A. I think you mean the deepest one. 

@. I should say the deepest well. 

A. There had been drilling on the land of the 
Dominguez Estate Company to a depth of 10,000 
feet prior to June 5, 1941. 

Q. How many wells had they—I will put it this 
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way, had there been wells drilled prior to June 95, 
1941, below either one of the eight zones? 

A. Wes, there had. 

Q. How many wells? 

A. On Dominguez Hill as a whole, there were 
at least 11 wells that had been drilled into the 
eighth zone, the lower part of the eighth zone or to 
deeper horizons than the eighth zone as of June 5, 
1941. I have not counted them up with respect to 
the Reves lease or the Manuel lease or the Selbar 
lease, but this is with respect to deep drillings on 
Dominguez Hall. 

Q. And how deep do those wells run? 

A. The deepest well that had been drilled, that 
is, the deepest well stratographically that had been 
drilled was Callender No. 79, which was driiled to 
a depth of 12,720 feet, I believe. 

The Court: Do you remember when that was 
drilled? [845] 

The Witness: That Callendei 79 was spudded, 
that is, drilling commenced as of September 16, 
1940, and diilling had been finished by April 21, 
1941. 


By Mr. Mackay: 


Q. With what result? 

A. The well, as I said, was drilled to a total 
depth of 12,720 feet, or approximately 12,700 feet. 
The well went right down to the formation where 
the schist was identified in the well. Subsequent 
efforts to get flow resulted in the well being plugged 


7150 Victoria L. Cotton vs. 


(Testimony of John H. Wents, Jr.) 
back to 7,490 feet where it was producing from the 
7000 and 8000 foot zones combined. 

@. Now, were there any other wells drilled at 
that date or prior to that date as deep or approxi- 
mately deep as that No. 79? 

A. Well, the Callender No. 15. 

@. Will you mark that on this map? 

A. I have marked these well locations. 

The Court: You say you have or you have not? 

The Witness: I have marked them, your Honor. 
There is a mark on the special map here, and I 
think I can point out their respective locations. 

The Court: Jet me ask you, counsel, the pur- 
pose of this additional examination and identifi- 
cation ? 

Mr. Mackay: Well, I think this is quite im- 
portant. : 

The Court: As I recollect—of course, I have 
been [846] off of this case for a weck or so, but as 
I recollect it you gentlemen have stipulated as to 
the developments which had taken place on these 
leases prior to the basic date, and you had also 
stipulated the probable estimated production from 
the old field, both in barrels and in dollars. Now, 
I think the evidence has shown that these wells 
going down to or below the schist indicated that 
there had been complete exploration. At least, you 
gentlemen had agreed upon a probable estimate 
both for barrels and for money. Now, what pur- 
pose is there in going into more detail? 

Mr. Mackay: If your Honor please, it is just 
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this, and I can see where the Court is a little con- 
fused. In one of these many reports to the stock- 
holders there was a statement made to the stock- 
holders that somebody in the Shell Oil Company 
perhaps had some idea that there were deeper 
sands in the deeper zones, and I am just offering 
this in rebuttal of that. 

Mr. Melville: Well, your Honor—— 

Mr. Mackay: In other words, it will only take 
a few minutes for me to outline the whole pro- 
cedure. If your Honor please, Mr. Wents is pre- 
pared to and if permitted will testify that there 
were a number of wells drilled prior to the basic 
date at deeper zones, and that he was of the opinion 
at that time that there were no productive sands 
below those zones. He will also, if permitted to 
testify and show on the map, and there were three 
wells drilled subsequent to that time, and [847] 
that I will offer merely for the purpose of trying 
to confirm his opinion that on that date the lower 
zones were not productive. 

The Court: Well, I have no desire to interfere 
with the way you try your case. I am just trying 
to get myself oriented here. 

Mr. Mackay: I think that is quite right. If 
should have explained the purpose for going into 
this. It will only take a very few minutes. 

Mr. Melville: Your Honor, the important thing, 
as I see it, is to put everyone’s mind that has to do 
with this case, in the way of expert witnesses, I 
believe, back to June 5, 1941, and look at the pic- 
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ture as they at that time saw it or could possibly 
have seen it. Now, the report of the president of 
the Dominegnez Estate Company to his stockholders, 
made just shortly prior to that baste date, reveals 
the facts just as accurately as he could at that time. 
Now, true, his opinion may have changed since then 
because of developments subsequent to June 5, 
1941, but I do not think such developments subse- 
quent to our basic date have any bearing or rele- 
vaney in this case, and J am going to oppose right 
along any question or any exhibits which wonld 
bring into this picture something which was not 
in the picture on June 5, 1941. 


Aly, Mackay: If your Honor please, I want to 
make myself very clear. The evidence will show 
that 11 wells were [848] drilled to deeper zones, and 
that thev were dry holes as of that date. We cer- 
tainly are clearly entitled to show that, particularly 
in view of the reports which counsel got in over 
my objection. Now, I am showing that wells were 
drilled, for no other purpose than as a confirma- 
tion—as the Supreme Court has said, you cannot 
close the book, vou can look bevond the basic date 
for some purposes. The Court set the rule, I think, 
in the Ford case with Mr. Cousens, where they said 


that you would have to refer to the basic date, but 
perhaps vou could look beyond it a little. It seems 
to me this 1s one case where certainly we should be 
permitted to show the picture at the basic date. 


Mr. Melville: It is not your desire, I am sure, 
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to in any wav change or effect or color or discolor 
the stipulated facts in the case? 

Mr. Mackay: Not at all, but there is some evi- 
dence here, if vour Honor please, that somebody 
thought and it went out in a report to the stock- 
holders that there may have been some deeper 
zones. I want to prove what the situation was, and 
I should have that right. 

Mr. Melville: All you are proving, then, Mr. 
Mackay, is that the corporation or the president of 
the corporation may or may not have thought 
wrong in April, May or June, of 1941. That is not 
important. 

Myr. Mackay: JI think it would be important. 

The Court: I guess we are off on a tangent on 
account of my asking you what I did ask you. Pro- 
ceed with the examination of the witness and I will 
rule on any objections. 


By Mr. Mackay: 

Q. Will you please tell the Court how many 
wells were drilled prior to June 5, 1941, to a zone 
deeper than the eighth zone, and will you please 
give the number? A. 11 wells. 

Q. Will you give the numbers of those wells on 
this map? 

A. Yes, with respect to the map which is in evi- 
dence and the same numbers prevail. 

The Court: Why not put it on this map, then, 
which is part of the stipulation already? Why put 
in another map which is the same as the map you 
have in? It could be indicated on that. 
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Mr. Mackay: That could be very easily done. 
We would have him draw a red line around the 
cirele with a peneul. 

The Court: Well, then, we will hand the witness 
Joint Exhibit 17-Q. Is counsel for the Respondent 
agreeable to letting the witness indicate on Joint 
Exhibit 17-Q the well or wells to which he desires 
to make reference ? 

Mr. Melville: If they are wells that were drilled 
prior to June 5, 1941. [850] 

The Witness: Yes. 

Mr. Melville: No objection. 

The Court: Very well. You may indicate it on 
this map. Can you use it here? 

The Witness: Yes, sir, this is Callender 79. 

The Court: He has indicated on—what is that— 
the Reyes lease? 

The Witness: No, this is the Union Oil Callen- 
der lease, Callender well No. 79. Then on the Union 
Oil Company Callender lease, Callender well No. 
50, then on the Repubhe Petroleum Company 
Childs lease, Childs No. 3. Then on the Shell Ou 
Company, upon the Manuel lease of the Shell Oil 
Company, Manuel well No. 7. Then on the Selbar 
Stabler lease, Morton & Elder, well No. 1. Then 
on the Reyes lease, Reyes No. 90. Then on the Shell 
Oil Company Reyes lease, well No. 95. Then on the 
Reyes lease, well No. 97, Shell Oil Company. Then 
well No. 100 on the Shell Reyes lease. Then well 
109 on the Shell Reyes lease. Drilling on well No. 
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110, Shell Oil Reyes, 110 had been commenced but 
the well had not been completed. 

The Court: You have indicated on the map the 
completed wells, is that right, Mr. Wents? 

The Witness: Upon which drilling had been 
completed on or before June 5. 

The Court: For the sake of the record I wish 
to [851] state that the Court has indicated by a 
eircle with a number in it on the map just above 
the circle drawn by the witness the numbers which 
coincide to his testimony, namely, 1, 2, 3 and so 
forth through No. 10, so that the figures appearing 
on this exhibit are in the handwriting of the Court 
rather than of the witness and are put there for the 
purpose of identifying the marks put by the witness. 

Mr. Mackay: Yes, that is agreed. 


By Mr. Mackay: 


Q. Now, how many wells were drilled since that 
time ? 

Mr. Melville: I object, your Honor, on the 
ground that anything subsequent to the basie date 
of June 5, 1941, could not possibly influence any- 
one’s opinion if they were honestly putting them- 
selves back to our basic date. 

Mr. Mackay: I submit 

The Court: The objection will be overruled. He 
may answer how many wells were drilled since. 

The Witness: At least six. 


By Mr. Mackay: 
@. And with what result? 
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A. None of them proved to be productive in 
zones lower than the eighth zone. No wells proved 
to be productive in zones below the eighth zone. 

Q. Did I understand you to say that none of the 
11 wells drilled prior thereto proved productive? 

A. In the instances of the 11 wells that I men- 
tioned at first, a good number of those wells were 
completed as successful producers, but were plugged 
from their biggest—lowest depth. 

Q. Yes, that is what I mean. 

A. By plugging them back, we were able to 
successfully complete the wells in a zone higher 
than that sought. 

Q. I see. 

Mr. Mackay: That is all. 


Cross Examination 
By Mr. Melville: 


Q. Prior to June 5, 1941, how many wells in 
the Dominguez field had been drilled to the schist ? 

A. One well. 

Q. Isn’t it true, Mr. Wents, that in the Tor- 
rance field two wells had been drilled to the schist 
before 1928? 

A. I would say there were probably more than 
two in the Torrance field drilled to the schist be- 
fore 1928. 

Q. Subsequent to 1928, they found oil in the 
Torrance field in spite of the fact that they had 
previously drilled to the schist, is that true? 
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A. The Torrance field was discovered and was 
drilled up to a high degree prior to 1928. 

Q. But, Mr. Wents, subsequent to drilling to the 
schist in the Torrance field, didn’t they success- 
fully [853] penetrate to deeper sands in other parts 
of the field and find 011? Exe es: 

The Court: I am sorry to interrupt you, but I 
desire to make a telephone call. We will take a 
brief recess. Exeuse me, Colonel. 


(A short recess was taken.) 
The Court: You may proceed. 
By Mr. Melville: 


Q. Mr. Wents, there was a well brought in on 
our basic date, June 5, 1941, a suecessful well, was 
there not? | 

A. I don’t know. You would have to refresh 
my memory with respect to that specific well. I can 
check very easily, but I don’t remember the comple- 
tion dates on each of the 140 wells on the Reyes 
lease. 

Q. During the conference that we have had im 
this case preparatory to the trial, haven’t we dis- 
cussed the very significant or unusual fact that on 
that very day, June 5, 1941, a well was brought in? 

A. I don’t remember it. 

Mr. Mackay: Will you mention the well? 

The Witness: If you will mention the well, I 
ean check. If it is a deep well I can check exactly 
on the completion date. 
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Q. Iam not sure whether it was in the Torrence 
field or on the Reyes lease. 

A. Well, we only have about 400 wells that I look 
after. I am sure I couldn’t answer, unless you could 
name the specific well, then I might remember it. 

Q. Idon’t want to take up the time of the Court 
to have you go through your records and refresh 
your memory. I ask you, however, if during 1941 
there were not about 20 wells brought in in the Reyes 
lease? 

A. Producing from upper zones. 

Q. And you have already testified, I believe, that 
the fact that you drilled to the schist in one part 
of the field does not preclude you from. drilling in 
another part of the field and getting oil even at a 
deeper level. 

A. My testimony was not to that effect, and that 
is not in my own mind. I did not make that state- 
ment. 

Q. Mr. Wentz, is the schist flat like this table? 

A. No, it 1s not. 

Q. Isn’t it rolling or perhaps similar to moun- 
tains? 

A. Undulating, it might be. 

Q. What? A. Undulating. 

Q. So the mere fact that you would strike the 
schist if you drilled here in a field does not have 
any bearing whatsoever on whether you might bring 
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in a perfectly good well if [855] you drilled to the 
same depth over here, does it? 

A. It may or it may not. 

Q. That is the reason why you drilled 11 wells 
to the schist, because there was that possibility ? 

A. Idid not testify that 11 wells had been drilled. 

@. Iam sorry, I cannot hear you. 

A. I did not testify 11 wells were drilled to the 
schist. I said 11 wells were drilled in the eighth 
zone or deeper. 

Q. Let’s talk about the 11 wells. What developed 
after you drilled the 11 wells? 

A. I don’t understand the question. 

@. What was the result of those 11 wells that 
were drilled that you testified about? 

A. Of the 11 wells which were drilled, approxi- 
mately 10 of them were successfully completed by 
plugging back into either the upper part of the eighth 
zone or into the seventh, sixth, fifth or the fourth 
zones, each of those zones occurring successively 
higher in the column. 

Q. Did all the 11 go to the schist? 

A. No, I didn’t testify that all 11 went to the 
schist. 

Q. How many of these 11 wells went to the schist ? 

A. One of those 11 wells went to the schist. How- 
ever, there are other factors which govern. 

Q. You have answered my question. [856] 

Mr. Mackay: I think he can explain it, your 
Honor. 

The Witness: Non-productivity of a deeper sand 
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or the deeper sands having permeabilities and 
porosity—there might be oil saturations, but with 
very low permeabilities. We found that took place 
in excess of 8000 feet of the Dominguez Hill. We 
have not been able to complete wells successfully. 
We have certain wells that are as completed as low, 
I think, as 8400 feet, but our production from these 
wells is of a magnitude that it 1s uneconomic to 
drill them. 


By Mr. Melville: 


Q. Were the wells in the Dominguez Hill and 
more specifically the wells in the Reyes lease under 
eurtailment during 1941? 

A. Certain of the wells on the Reyes lease were 
under curtailment during 1941 for the entire period, 
that is, from, say, January Ist, 1941, to June Sth. 
Others of them, however, produced at or near their 
capacity. 

Q. Those that were curtailed, will you please 
state the amount that was permitted under the cur- 
tailment ? 

A. Ido not have the records available. However, 
in our stipulation, the stipulation was related to the 
effect of capacity productions. 

Q. Isn’t it a fact, Mr. Wents, that any time a 
well is under curtailment, the barrels per day method 
of appraising the value of the oil royalties is a 
felonious or very [857] inaccurate method ? 

Mr. Mackay: I object to that, if your Honor 
please, as not proper cross examination. I never 
went into that. 
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The Court: Overruled. He may answer. 

The Witness: The barrel per day method of ap- 
praising oi! royalties is, in my estimation, one of the 
means of checking, because commonly in the pur- 
chase of an oil royalty or appraisal of an oil royalty 
all you are dealing with is barrels of oil for future 
delivery, and when those barrels have been arrived 
at, then it is the reduction of your barrels to dollars 
and the dollars by deferment, and so forth. As far 
as checking the accuracy of an appraisal, if you 
are dealing with curtailment of a magnitude that is 
almost equal to the spot supply, you know that there 
are certain limits to which you could go or certain 
appraisal limits to which you could go to reduce the 
royalty and be safe and not spend your money fool- 
ishly. That is the purpose of using that means. It 
is Just a check. 

Q. Do I wnderstand your answer to be that the 
barrels per day method is erroneous or a poor meas- 
ure when you are dealing with a well that is under 
curtailment ? 

Mr. Mackay: I submit, if you Honor please, 
the question and the answer must stand. 

Mr. Melville: As I listened to his answer, I didn’t 
understand the way he was answering my question. 

Mr. Mackay: If your Honor please, he asked 
him about felonious in the first place, and I think 
the question has been answered. 


Myr. Melville: Iam sure it has not. 
The Court: I rather thought that it had, but 
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we will permit him to answer it again, if counsel 
thinks it was not answered. 

he Witness: In speaking of an individual well, 
{ would say if it was curtailed completely to zero 
that the barrel per day method would be a very poor 
method of appraising that particular well. 


By Mr. Melville: 


Q. How about if it was curtailed 50 per cent? 

A. IE curtailed to 50 per cent, then the figure that 
would be used by the adoption of the adoption of 
the barrel per day method of appraisal would be 
a higher figure than you could justify using if it 
was producing wide open. So is 1s a case of judg- 
ment on the part of the appraiser as to how he ean 
use a series of figures. 

Q. Yes. I understand your testimony to be that 
if an appraiser is going to use the barrel per day 
method as a means of appraising the value of oil 
royalties, he must necessarily know the percentage 
of curtailment, isn’t that right ? 

A. Yes, that is right. 

Mr. Melville: No more questions. [859] 

Mr. Mackay: ‘That is all. 

The Court: Stand aside, Mr. Wents. 


(Witness excused.) 


Mr. Mackay: ‘That is all, your Honor. The Peti- 
tioner rests. 
Mr. Melville: The Respondent rests. 
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The Court: That completes the trial of these 
eases, does it? 

Mr. Mackay: Yes, your Honor. We are very 
happy to bring it to a termination. 

The Court: Off the record. 


(Discussion off the record.) 


The Court: On the record. 

I take it you gentlemen will desire to file briefs. 

Mr. Mackay: Yes, your Honor. 

The Court: I will allow you a little extra time 
because we have a long record. 

Mr. Mackay: If your Honor please, I would sug- 
gest—I would like to ask a longer time. We are very 
busy, and we do not get our transcripts for at least 
20 days and sometimes a little longer, so I would 
think that 75 days ought to be allowed us for that 
purpose, for the Petitioners’ brief. 


The Court: I will allow you that. 


Mr. Melville: I would like to have the reply brief 
within 50 days thereafter, your Honor. [860] 


The Court: Well, let’s made it 45 or 60. Which 
would you rather have? 

Mr. Melville: I will take the 60 and try to get 
in in 45, 

The Court: Very well. The schedule then will 
be, Petitioner will have 75 days from this date within 
which to file the opening brief, then Respondent will 
have 60 days within which to file the answer brief, 
and the Petitioner will have 30 days within which 
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to file reply brief, and the proceeding will stand sub- 
mitted on that basis. Thank you, gentlemen. 


(Thereupon, at 5:10 p. m., October 19, 1945, 
the hearing in the above-entitled matter was 
closed. ) 


Filed Nov. 13, 1945. [861] 


The Tax Court of the United States 
Docket No. 2257 


VICTORIA Lk. COTTON 
Petitioner 
Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 7583. 


VIRGINIA CALDWELL, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
STIPULATION 


It is hereby stipulated and agreed by and _ be- 
tween the parties hereto, through their respective 
counsel, as follows: 


en, That the above entitled proceeding may be, 
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and they hereby are, consclidated for hearing, con- 
sideration and opinion; 


(2) That the oral and documentary evidence and 
stipulations of facts received in the case of Victoria 
L. Cotton, Docket No. 2257, shall he deemed to have 
been received in the case of Virginia Caldwell, 
Docket No. 7583; 


(3) That for the purposes of this proceeding any 
reference to the date of June 5, 1941, and any valu- 
ations as of that date shal! be applicable, withcut 
change, to the date August 11, 1941, and that the 
[862] fair market value of any assets stipulated or 
determined hy the Court as of June 5, 1941, shall 
be deemed to be the fair market value thereof as 
of August 11, 1941. 


/s/ A. CALDER MACKAY, 

/s/ ARTHUR McGREGOR, 

Vs/ HOM ARD We REYNOLDS, 

/s/ ADAM Y. BENNION, 
Counsel for Petitioner. 

Vo) eee ve NCE Big, RHN, 
Chief Counsel Bureau of 


Internal Revenue. 
Counsel for Respondent. 


Filed Oct. 8, 1945. [863] 
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United States Circuit Court of Appeals for the 
Ninth Cireuit 


Tax Court Docket No. 2257 


VICTORIA L. COTTON, 


Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION FOR REVIEW OF DECISION OF 
THE TAX COURT OF THE UNITED 
STATES 


To the Honorable Judges of the United States Cir- 
cuit Court of Appeals for the Ninth Circuit: 


Comes now Victoria L. Cotton, petitioner herein, 
and respectfully shows: 


{. 


Nature of the Controversy 
Respondent determined a deficiency in gift taxes 
against petitioner for the calendar year 1941 in the 
sum of $7,845.75. This deficiency arose because the 
respondent had increased the value of the gift. 


Petitioner filed an appeal with The Tax Court of 
the United States, which appeal was consolidated 
for trial and opinion with the appeal of Virginia 
Caldwell, a related case involving a deficiency in 
gift tax of $18,645.51 for the year 1941. 


‘I'he cases were tried at Los Angeles, California, 
during the week of October 8, 1945, before the Hon- 
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ovable Arthur J. Mellott, Judge [864] of the Tax 
Court of the United States. Thereafter, and on 
December 8, 1945, Judge Mellott resigned, and the 
Honorable Byron B. Harlan thereafter was ap- 
pointed Judge of the Tax Court of the United 
States and was assigned this case. 


Under date of July 22, 1946, The Tax Court of 
the United States promulgated its Memorandum 
Findings of Fact and Opinion, whereupon, on the 
19th day of August, 1946, petitioner filed with The 
Tax Court of the United States a Motion for Re- 
hearing, the grounds therefor being principally that 
the Judge (Judge Mellott) who heard the evidence 
took no part in deciding the case. 


As an alternative to this motion, petitioner filed 
a Motion for Reconsideration. As an alternative 
to the two foregoing motions, petitioner filed a 
Motion for Review of Report by the Full Court. 


ry 


hese motions were denied, the first two on the 
20th day of August, 1946, and the third on the 21st 
day of August, 1946. Thereafter and on November 
12, 1946, The Tax Court of the United States en- 
tered its decision that there was a deficiency in gift 
tax due from petitioner for the year 1941 in the 
sum of $5,214.00. 


The controversy involves a determination of the 
fair market value on June 5, 1941, of 200 shares 
of the capital stock of Carson Estate Company 
which petitioner on that date gave to her children. 
In her gift tax return for 1941 petitioner placed 
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a value on said stock of $250.00 per share, or $50,- 
000.00 for the 200 shares. The respondent in his 
notice of deficiency valued said stock at $600.00 per 
sharc, or $120,000.00 for the 200 shares. 


Tne 200 shares of stock of Carson Estate Com- 
pany given away by petitioner represented 2.7 per 
cent of the total outstanding stock of that company. 
[865] The Carson Estate Company owned stocks, 
bonds, real estate, and some oil properties. Among 
the stocks it owned were 1,785 shares of the Francis 
Land Company, which in turned owned approxi- 
mately 52.4% of the outstanding stock of the 
Dominguez Estate Company. The Dominguez 
Kstate Company was an operating company owning 
substantial lands located in the County of Los An- 
veles, State of California, part of which were oil 
producing. These oil producing lands had been 
leased to the Shell Oil Company, the Union Oil 
Company, and other important producers. 


In compliance with the rule of The Tax Court 
of the United States that facts be stipulated to the 
fullest extent, the parties agreed bv stipulation as 
to the fair market value of all the underlying assets 
of the Carson Estate Company and the Dominguez 
Estate Company except the oil properties of the 
Dominguez Estate Company. The oil properties 
owned by the Carson Estate Company were rather 
insignificant. However, the oil properties of the 
Dominguez Estate Company were very substantial 
and it was the value of these oil properties which 
was the pricipal subject of controversy. 
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Tn order to shorten the time of the trial the 
parties entered into a stipulation agreeing to the 
estimated probable future production (in barrels) 
and the estimated rovalty shares (in barrels) of 
Dominguez Estate Company, and also agreeing to 
the estimated probable future royalty income. Peti- 
tioner presented the expert testimony of two wit- 
nesses regarding the value of the oil royalties, and 
their opinions were $2,701,361.00 and £3,000,000.00 
respectively. Respondent presented the expert testi- 
mony of five witnesses on this question, two of 
whom expressed an opinion of #4,000,000.00, ene 
$4,330,255.00, one $4,460,000.00, and the other did 
not express an opinion in dollars and cents. [866] 


Judge Harlan, who did not hear the witnesses, 
found as a fact and determined that the value of 
the oil properties of the Dominguez Estate Com- 
pany on June 5, 1941, amounted to $4,500,000.00. 
In so doing he assumed that a witness called by 
petitioner on the question of the valuation of the 
stocks (Mr. Eitner) had testified that the oil prop- 
erties had a value of $4,988,600.00, whereas said 
witness had not been asked to, nor did he, express 
an opinion with respect to the oil properties; and 
Judge Harlan also gave eredence to the testimony 
of two other witnesses called by respondent (Mr. 
Phillips, $4,934,391.00, and My. Grimes, $4,819,- 
070.00), who admittedly were not oil engineers and 
had no familiarity with the oil properties in ques- 
tion. , 

A value of $4,500,000.00 for the oil properties, 
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when added to the stipulated valne of the other 
assets owned by Dominguez Estate Company, re- 
sulted in total net assets, divided by the number 
of shares of stock outstanding, of 902.91 per share. 
Judge Harlan found and determined that the value 
of the Dominguez Estate Company stock was $900.00 
per share. 


Five expert witnesses called by petitioner and one 
expert witness called by respondent on the question 
of stock valuation testified that even the marketable 
securities of the most liquid companies were selling 
on June 5, 1941, at substantial discounts below the 
fair market value of their underlying assets. Peti- 
tioner’s witnesses valued the stock of Dominguez 
Kstate Company at from $304.00 to $420.00 per 
share; and said witness for the respondent valued 
the stock at $759.00 per share. 


Two other witnesses called by respondent ad- 
mitted that they had valued the stock by dividing 
the number of shares outstanding into the value 
of the company’s assets as determined by them. One 
expressed the opinion of $861.46 per share, although 
he testified that on an [867] earnings basis the stock 
would be valued at only $709.05 per share; the other 
testified to a figure of $933.31 per share. 


The earnings of Dominguez Estate Company 
amounted to approximately $48.00 per share during 
1940 and 1941; and uncontradicted evidence, based 
upon the stipulation of probable future oil income, 
was presented by petitioner that the earnings for 
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the succeeding ten-vear period, after depletion, 
would not exceed $30.00 per share. Witnesses for 
both parties testified that the stocks of the very 
best companies and of comparable companies were 
selling at from seven to ten times earnings. 


A value of $900.00 per share for the stock of 
Dominguez Estate Company is equivalent to 20 
times its current earnings and 30 times its expected 
earnings over the succeeding ten years. 


Judge Harlan reflected the determined value of 
$900.00 per share for the stock of Dominguez Estate 
Company upon the balance sheet of Francis Land 
Company, which resulted in a net asset value for 
the Francis Land Company stock of $989.40 per 
share. Judge Harlan found and determined that 
the fair market value of the stock of Francis Land 
Company was $990.00 per share on June 5, 1941. 
He followed the same procedure with respect to 
the Carson Estate Company stock, finding a value 
thereof in the amount of $500.00 per share. 


Petitioner avers that in the record and proceed- 
ings before The Tax Court of the United States, 
in the denial of petitioner’s motions and in the 
opinion and decision rendered by The Tax Court 
of the United States manifest error occurred and 
intervened to the prejudice of petitioner, who now 
assigns the following points on which petitioner in- 
tends to rely in this proceeding: 


The Tax Court of the United States erred: [868] 
(A) In determining and deciding without any 
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evidence or substantial evidence in support thereof 
a value of $900.00 per share for the stock of Domin- 
cucz Estate Company. 


(B) In determining and deciding without any 
evidence or substantial evidence in support thereof 
a value of $990.00 per share for the stock of Francis 
Land Company. 


(C) In determining and deciding without any 
evidence or substantial evidence in support thereof 
a value of $500.00 per share for the stock of Carson 
Estate Company. 


(D) In denying petitioner’s Motion for Rehear- 
ing. 

(E) In denying petitioner’s Motion for Recon- 
sideration. 


(F) In denying petitioner’s Motion of Review 
of Report by the Full Court. 


(G) In finding and deciding that Dominguez 
Estate Company was a holding company. 


(H) In finding and deciding that Dominguez 
Hstate Company was not an operating company. 


(I) In failing to find and decide that Domin- 
guez Hstate Company was an operating company. 


(J) In finding and deciding without any evi- 
dence or substantial evidence in support thereof 
that the fair market value of the oil properties of 
Dominguez Hstate Company was $4,500,000.00. 


(K) In failing to take into consideration the 
fact that the oil properties of Dominguez Estate 
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Company sought to be valued were of a speculative 
nature necessitating the consideration of speculative 
matters, aud in failing to take into consideration 
all elements and factors, speculative and otherwise, 
that affect such value. [869] 


(L) When determining the fair market value of 
the oil properties of Dominguez Hstate Company, 
in failing to take into consideration: 


(1) Comparative sales of oil royalties. 


(2) Established and approved methods of deter- 
mining such values. 


(3) The known and future income tax burdens 
on the estimated probable future income from said 
oil properties. 


(4) Every element, physical or otherwise, which 
will reflect on the income emanating from the opera- 
tion or production of the oil properties. 


(5) The opinion of qualified and experienced 
witnesses. 


(6) The stipulated facts and documents and evi- 
dence contained in the record. 


(M) In determining the fair market value of 
the oil properties of Dominguez Estate Company to 
erroneously assume, contrary to the facts set forth 
in the stipulation and record, that the ‘‘computa- 
tion of the estimated probable future income from 
the oil properties’’ was a fixed, certain amount to 
be received. 
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(N) When determining the fair market value 
of the oil properties of Dominguez Estate Company, 
in giving credence to the opinions expressed by wit- 
nesses Grimes and Phillips, who are not oil engi- 
neers and who were not famliar with the oil prop- 
erties and whose value was based in the one ease, 
upon an erroneous formula derived merely from 
stock market quotations of a date more than five 
months prior to the date of the gift, and in the 
other, upon a misapplication of a formula prepared 
by some one else and without having been informed 
as to the estimated probable future production in 
barrels. [670] 


(O) When determining the fair market value 
of the oil properties of Dominguez Estate Company, 
in accepting the values given by witnesses Grimes 
and Phillips, whose testimony was substantially 
repudiated by four other witnesses called by the 
respondent. 


(P) When determining the fair market value of 
the oil properties of Dominguez Estate Company, 
in assuming that witness Hitner gave an opinion as 
to the fair market value of said oil properties. 


(Q) When determining the fair market value of 
the stock of the Dominguez Estate Company, in 
failing to take into consideration: 


(1) The company’s net worth. 
(2) The company’s earning power. 


(3) The company’s dividend-paying capacity. 
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(4) The effect upon the value of said stock of 
income tax burdens. 


(5) The relative values, in relation to assets and 
earnings, of listed stocks as required by section 
811(k) of the Internal Revenue Code. 


(6) The then depressed economic conditions. 


(7) All other relevant factors having a bearing 
upon the said stock as required by yespondent’s 
regulations and established court decisions. 


(R) In assuming that the fair market value of 
the stock of Dominguez Estate Company was a sum 
equivalent to the value of its net assets divided by 
the number of its outstanding shares, and in giving 
credence to the testimony of experts who admitted 
that their values were obtained by dividing the 
assets by the number of shares outstanding. 


(S) In failing to give proper discount for the 
fact that [871] petitioner’s 200 shares of the stock 
of Carson Estate Company, the subject of the gift, 
were a minority interest unable to force a liquida- 
tion. 


(T) In considering transfers of the stocks in 
question between members of the families where the 
stipulated facts showed that such transfers were 
too far removed from June 5, 1941, to have any 
relevancy or materiality in a determination of value 
as of that date, and were not bona fide, arms-length 
transactions having any relevancy to the question 
of fair market value. 
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a 
The Court in Which Review is Sought 


The United States Circuit Court of Appeals for 
the Ninth Cireuit is the Court in which review of 
said decision of The Tax Court of the United States 
is sought pursuant to the provisions of Section 1141 
of the Internal Revenue Code. 


TEL, 
Venue 


The denials of petitioner’s motions for rehearing 
and reconsideration were entered on August 20, 
1946, and the denial of petitioner’s motion for re- 
view by the full Tax Court of the United States 
was entered on August 21, 1946. The final decision 
determining a deficiency was entered on November 
12, 1946. 


For many years last past petitioner has resided 
and does now reside in the County of Orange, State 
of California. She filed her Federal gift tax return 
for the year 1941 with the United States Collector 
of Internal Revenue for the Sixth District of Cali- 
fornia, whose office is located at Los Angeles, Cali- 
fornia, and within the Ninth Judicial Cireuit of 
the United States. [872] 


The parties hereto have not stipulated that said 
decision may be reviewed by any Court of Appeals 
other than the one herein designated. 


Wherefore, petitioner prays that the denial of 
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petitioner’s motions anc the decision of The Tax 
Court of the United States herein be reviewed by 
the United States Cirenit Court of Appeals for the 
Ninth Cireuit; that a transeript of the record be 
prepared in accordance with the law and rules of 
said Court and transmitted to the Clerk of said 
Court for filing; and that appropriate action be 
taken to the end that the errors complained of may 
be reviewed and corrected by said Court. 


Dated November 13th, 1946. 


/s/ A. CALDER MACKAY, 

/s/ ARTHUR McGREGOR, 

/s/ HOWARD W. REYNOLDS, 

/3s/ ADAM Y. BENNION, 
Counsel for Petitioner. 


Filed Noy. 18, 1946. [873] 
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NOTICE OF FILING PETITION 
FOR REVIEW 


To John P. Wenchel, Chief Counsel, 
Bureau. of Internal Revenue, 
Washington, D. C. 


You are hereby notified that the petitioner on the 
nee day of November, 1946, filed with the Clerk 
of The Tax Court of the United States at Wash- 
ington, D. C., a petition for review by the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit of the decision of The Tax Court of the United 
States heretofore rendered in the above-entitled 
cause, and of its denial of petitioner’s motions for 
rehearing, reconsidering and review by the full 
Court. A copy of the petition for review as filed 
is hereto attached and served upon you. 


Dated this 18th day of November, 1946. 


/3/ A. CALDER MACKAY, 
/s/ ARTHUR McGREGOR, 
/s/ HOWARD W. REYNOLDS, 
/s/ ADAM Y. BENNION, 
Counsel for Petitioner. [874] 


Personal service of the foregoing notice, together 
with a copy of the petition for review, is hereby 
acknowledged this 18th day of November, 1946. 


/s/ J. Pa WENCH: C.A.R. 
Bureau of Internal Revenue 
Counsel for Respondent. 
Filed Nov. 18, 1946. [875] 
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The Tax Court of the United States 
Tax Court Docket 


No. 2257 


PaCTORIA L. COTTON, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE 


MOTION FOR ORDER DIRECTING TRANS- 
MISSION OF EXHIBITS IN ORIGINAL 
FORM 


Whereas, the petitioner above named has hereto- 
fore filed a petition for review by the United States 
Circuit Court of Appels for the Nnith Circuit of 
the decision entered herein by The Tax Court of the 
United States; and 


Whereas, the petitioner intends to designate for 
inclusion in the record on review in this cause the 
following : 


— Stipulation of facts filed on October 8, 1945, 
with Joint Exhibits 1-A to 20-T, inclusive, at- 
tached thereto; 


Stipulation filed on October 19, 1945, with 
Exhibits 1, 2, and 3 attached thereto; 

Petitioner’s exhibits 21 to 31, inclusive, filed 
at the hearing; and 
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Respondent’s exhibits AA to MM-2, inelu- 
sive, (except exhibits EE and FF), filed at 
the hearing; 


and 


Whereas, the petitioner alleges that, in the in- 
terest of economy and for other reasons, the stipwla- 
tions and exhibits hereinabove referred to should be 
transmitted to the Clerk of the United States Cir- 
cuit Court of Appeals for the Ninth Cirewit in their 
original form, and that an order of this Honorable 
Court should be entered to that end in conformity 
with Rule 75 (Gi) of the Federal Rules of Civil 
Procedure; [876] 


Now, Therefore, petitioner, by and through her 
counsel, respectfully moves that an order be entered 
by this Honorable Court directing that the stipula- 
tions and exhibits set forth hereinabove be trans- 
mitted to the Clerk of the United States Cireuit 
Court of Appeals for the Ninth Circuit m their 
original ferm with the record on review in this 
cause and containing such further orders regarding 
the safekeeping, transportation and return thereof 
as shall be deemed proper. 


Dated December .., 1946. 


/s/ A. CALDER MACKAY, 
/s/ ARTHUR McGREGOR, 
/s/ HOWARD W. REYNOLDS, 
/s/ ADAM Y. BENNION, 
Counsel for Petitioner. 
Filed Dee. 5, 1946. [877] 
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[Title of Tax Court and Cause.] 


ORDER RE TRANSMISSION OF DOCU- 
MENTS IN ORIGINAL FORM 


Upon consideration of the motion filed by peti- 
tioner in the above case for transmission of original 
documents to the United States Circuit Court of 
Appeals for the Ninth Circuit, it is 


Ordered, that the dupheate original of the stipula- 
tion of facts filed October 8, 1945 with joint original 
exhibits 1-A to 20-T attached thereto; duplicate 
original of stipulation filed October 19, 1945 with 
original exhibits 1, 2, and 3 attached thereto; peti- 
tioner’s exhibits 21 to 31, inclusive and respondent’s 
exhibits AA to MM-2, inclusive (except exhibits HE 
and FF) be transmitted by the Tax Court of the 
United States to the Clerk of the United States 
Circuit Court of Appeals for the Ninth Ciremit as 
physical documents in lieu of reproduction of copies 
in the certified record on review. 


/s/ BYRON B. HARLAN, 
Judge. 


Dated: Washington, D. C., December 9, 1946. 
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PETITIONER’S DESIGNATION OF CON- 
TENTS OF RECORD ON REVIEW 


To the Clerk of The Tax Court of the United States: 


The petitioner hereby designates for inclusion in 
the record on review in the above entitled proceed- 
ing the following: 


The complete record of all the proceedings and 
evidence taken before The Tax Court of the United 
States and all matters required by Subdivision (¢) 
of Rule 75 of the Federal Rules of Civil Procedure, 
including the following: 


1. Docket entries of all proceedings before The 
Tax Court. 


2. Pleadings before The Tax Court, 


a. Petition, including annexed copy of de- 
ficiency letter. 


b. Answer. 


3. ‘The Memorandum Findings of Fact and Opin- 
ion of The Tax Court. 


4. Motion for Rehearing and denial thereof. 


5). Motion for Reconsideration and _ denial 
thereof, 


6. Motion for Review by Full Court. 
7. Order dated August 21, 1946, denying Motion 
for Review by Full Court. 
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8. The decision of The Tax Court. [879] 
9. The official transeript of oral testimony, pages 
1 to 765, inclusive. 
10. Stipulation of consolidation, ete., filed on 
October 8, 1945. 


11. Stipulation of Facts filed on October 8, 1945, 
with Joint Exhibits 1-A to 20-T, inclusive, attached 
thereto. 


12. Stipulation filed on October 19, 1945, with 
Exhibits 1, 2 and 3 attached thereto. 


13. Petitioner’s Exhibits 21 to 31, inclusive, filed 
at the hearing. 


14. Respondent’s Exhibits AA to MM-2, inclu- 
sive (except Exhibits EE and FI), filed at the 
hearing. 

15. The Petition for Review by the United States 
Circuit Court of Appeals for the Ninth Circuit. 


16. Notice of Filing of Petition for Review, to- 
gether with proof of service thereof and of service 
of a copy of the Petition for Review. 


17. Motion and order directing the transmission 
in their original form of items 11 to 14 above, in- 
elusive. 


18. This designation of contents of record on 
review. 
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Dated December .., 1946. 


/s/ A. CALDER MACKAY, 

/s/ ARTHUR McGREGOR, 

/s/ HOWARD W. REYNOLDS, 
/s/ ADAM Y. BENNION, 


Counsel for Petitioner. [880] 


ACKNOWLEDGEMENT OF SERVICE 


Personal service of a copy of the foregoing desig- 
nation is hereby acknowledged as having been made 
this 5th day of December, 1946. 


/s/ J. P. WENCHEL, SLV 
Chief Counsel, Bureau of In- 
ternal Revenue, Counsel for 
Respondent. 


Filed Dee. 5, 1946. [881] 


[Title of Tax Court and Cause.] 
CERTIFICATE 


I, Victor S. Mersch, clerk of The Tax Court of 
the United States do hereby certify that the fore- 
going pages, 1 to 881, inclusive, contain and are a 
true copy of the transcript of record, papers, and 
proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimony whereof, I hereunto set my hand 
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and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 13th day of December, 1946. 


[Seal] /s/ VISTOR S. MERCH, EMT 
Clerk. 


[Endorsed]: No. 11506. United States Circuit 
Court of Appeals for the Ninth Circuit. Victoria 
L. Cotton, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Transcript of the Record. 
Upon Petition to Review a Decision of The Tax 
Court of the United States. 


Filed December 19, 1946. 


ys7 PAW P.O BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


